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34-14716 DAVID D. ESCO, JR. 

Where registered representative of 
member firms of registered securities 
association paid for securities trans- 
actions in his own account with 
checks drawn on insufficient funds, 
and effected unauthorized trans- 
actions in a customer’s account, held, 
association’s findings of violations 
sustained, and sanctions affirmed.... 


INVESTORS RESEARCH CORPORA- 
TION, ethal. 


Investment company’s registered 
investment adviser that received com- 
pensation proscribed by Section 17(e) 
(1) of the Investment Company Act 
from broker who executed investment 
company’s portfolio transactions, 
censured, together with adviser’s 
controlling person and brokerage 
firm’s research director who partici- 
pated in the arrangement that resulted 
in the brokerage firm’s payments to 
the adviser 
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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 33-5928/April 28, 1978 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 34-14717/April 28, 1978 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 35-20521/April 28, 1978 


ACCOUNTING PRACTICES—OIL AND GAS PRO- 
DUCERS 


AGENCY: Securities and Exchange Commission. 


ACTION: Notice of additional hearing date and 
extension of comment period for proposed rules. 


SUMMARY: The Commission has announced that on 
May 10, 1978, it will hold a further day of hearing in 
connection with the Commission’s rulemaking 
proposals relating to accounting practices for oil and 
gas producers which the Commission published for 
comment in Release Nos. 33-5861, August 31, 1977 [42 
FR 44927], and 33-5877, October 26, 1977 [42 FR 
57661]. The Commission has also extended the 
comment period on these proceedings and on its 
related proposed replacement cost disclosure rules to 
May 31, 1978. 


DATE: Comments should be submitted on or before 
May 31, 1978. 


ADDRESS: Comments shou!d refer to File S7-715. 


Comments on the rules proposed in Release Nos. 
33-5878 and 33-5916 should also refer to File S7-724. 
Comments should be submitted in triplicate to George 
A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. All comments 
will be available for public inspection. 


FOR FURTHER INFORMATION CONTACT: Richard C. 
Adkerson, Office of the Chief Accountant, Securities 
and Exchange Commission, Washington, D.C. 20549, 
202-755-1671. 
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SUPPLEMENTARY INFORMATION: The May 10, 1978 
hearing will begin at 9 a.m. in Room 776, 500 North 
Capitol Street, Washington, D.C. The schedule of 
presentations will be published in the SEC News 
Digest. 


The Commission has thus far held a total of eleven 
days of hearing on these proposals in Washington, 
D.C. and Houston, Texas. Transcripts of the hearing 
are available for public inspection at the Commission’s 
Public Reference Room, 1100 L Street, N.W. 
Washington, D.C. 


In its Notice of Public Hearing, Release No. 33-5905, 
February 10, 1978 [43 FR 6810], the Commission 
announced that comments on (1) matters discussed at 
the public hearing, (2) material placed in Public File 
S$7-715, the public file for these proceedings, or (3) 
matters otherwise pertinent to these proceedings, were 
to be submitted no later than May 19, 1978. The 
Commission has extended that date to May 31, 1978. 
The Commission has also extended to May 31, 1978, 
the comment period on related rules requiring 
disclosure of information based on the present value of 
future net revenues from estimated production of 
proved oil and gas reserves which it originally 
proposed in Release No. 33-5878, November 3, 1977 
[42 FR 57652] and revised in Release No. 33-5916, 
March 24, 1978 [43 FR 12334]. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14715/April 28, 1978 


An order has been issued granting the application 
submitted by the Pacific Stock Exchange, Inc. to strike 
from listing and registration the common stock ($.10 
Par Value) of Delta Corporation of America. 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 14716/April 28, 1978 


Administrative Proceeding File No. 3-5216 


In the Matter of the Application of 


DAVIS D. ESCO, JR. 
255 Alhambra Circle 
Coral Gables, Florida 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION—REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 
Checks Drawn on Insufficient Funds 
Unauthorized Transactions in Customer’s Account 


Where registered representative of member firms of 
registered securities association paid for securities 
transactions in his own account with checks drawn on 
insufficient funds, and effected unauthorized 
transactions in a customer’s account, held, 
association’s findings of violations sustained, and 
sanctions affirmed. 


APPEARANCES: 
David D. Esco, Jr., pro se. 
Frank J. Wilson, John F. Mylod, Jr. and Peter J. 
Chepucavage, for the National Association of 
Securities Dealers, Inc. 

I. 
David D. Esco, Jr. appeals from disciplinary action 
taken against him by the National Association of 


Securities Dealers, Inc. (“NASD”). The NASD found 
that on four separate occasions, while a registered 


representative with two of its member firms, Esco paid 
for securities purchases with personal checks when he 
lacked sufficient funds in his account to cover those 
checks. The Association also found that Esco effected 
unauthorized transactions in a customer’s account. It 
censured Esco, fined him $1,000, and barred him from 
association with any of its members in any capacity. 


In July 1974, Esco was employed as a securities 
salesman at Hornblower & Weeks-Hemphill, Noyes 
incorporated. On July 30, he gave the firm a check for 
$10,609.92 to pay for certain securities purchases in 
his account at the firm. However, when Hornblower 
deposited the check, payment was refused because of 
insufficient funds. 


According to Hornblower, Esco stated ai the time that 
he had deposited a $10,000 check in his account but 
that the check has “bounced,” causing his bank to 
dishonor the check he had given Hornblower.* He was 
accordingly given additional time to pay the money he 
owed the firm. On August 14, he gave Hornblower a 
second check for $10,609.92. This time the check was 
returned with the notation ‘‘account closed.” 
Hornblower then sold out Esco’s account, incurring a 
loss in excess of $7,800. Shortly thereafter, Esco 
resigned. 


Esco then became associated with Bache & Co. On 
December 11, 1974, he gave Bache a check for $1,886, 
again in payment for securities transactions in his own 
account. The check was returned to Bache “due to 
insufficient funds.” This time, according to Esco, he 
relied on the statement of his ex-wife that she had 
deposited money in his account. 





1The NASD also assessed costs. 


2Esco’s supervisor testified to that effect, and his 
testimony is in accord with Esco’s answer to the 
NASD’s complaint and with Esco’s subsequent 
application for employment with Bache &Co. However, 
at the NASD hearings, Esco testified that, in fact, a 
certain individual had merely promised to deposit a 
$10,000 cashier’s check in Esco’s account but had 
failed to do so. 


3Letters to that effect from Esco’s ex-wife are attached 

to his brief. However, in his answer to the NASD’s 

complaint, Esco gave a completely different reason for 

his check’s failure to clear, stating that at the time he 
Continued on following page 
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On December 26, Esco gave Bache a second check for 
the same amount. That check was also returned 
because of insufficient funds in Esco’s account. Esco 
was discharged by Bache in January 1975. 


IV. 


The NASD concluded that Esco’s conduct evidenced a 
pattern of fraud and deceit on his employers.4 


Esco does not deny that his four checks failed to clear, 
but claims that he had no intent to defraud his 
employers. Although he offered elaborate explanations 
as to why each of his checks was not honored, we find 
his various explanations, as did the NASD, inherently 
implausible and fraught wth inconsistencies. Hence 
we affirm the NASD’s findings of violation. 


V. 


The NASD found that, while he was employed at 
Hornblower, Esco purchased securities for the account 
of one of his customers, Mr. B, without that 
customer’s authorization. 


Esco was told by Mr. B at their first meeting that he 
had only $8,000 to invest. However, as a result of 





Continued from preceding page 


had three checking accounts and had simply written 
the check to Bache on the wrong account. 


Esco complains that the NASD improperly omitted one 
of the letters from his ex-wife from the record it 
certified to us. The NASD states that the reason for the 
omission was Esco’s failure to forward the letter to the 
Association despite his promise to do so. In any event, 
the letter is now before us and we have considered it in 
reaching our decision. 


4it found that Esco had violated Article Ill, Sections 1 
and 18 of its Rules of Fair Practice. Section 1 requires 
the observance of “high standards of commercial 
honor and just and equitable principles of trade.” 
Sections 18 proscribes fraud in securities transactions. 


SEsco points out that no one from Bache & Co. 
appeared at the hearings and therefore, that he had no 
opportunity to cross-examine anyone from that firm. 
However, Esco does not dispute the fact that the 
checks he gave Bache were not honored. And, in our de 
novo review of the NASD’s action, we have disregarded 
the Bache memorandum in the record dealing with the 
matters at issue. 
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Esco’s second purchase for Mr. B’s account, the $8,000 
limit was exceeded by some $600. At that point, Mr. B 
told Esco not to make any further purchases for his 
account. Yet, during the next few weeks, Esco 
purchased 50 call options at an aggregate cost of more 
than $18,000. 


Mr. B stated that Esco tried to convince him to keep the 
options but that he refused, stating that he didn’t have 
the money “to pay for anything anywhere near that 
amount.” Esco assured him that the options would be 
removed from his account. However, after Esco left 
Hornblower, Mr. B discovered that no such action had 
been taken. After investigating the matter, Hornblower 
removed the options from Mr. B’s account and sold 
them at a loss. 


We affirm the NASD’s finding of violation.6 


Vi. 


Esco, who did not appear at the hearing before the 
NASD’s District Committee, complains that he never 
received notice thereof; that he never had an 
opportunity to examine the transcript of that hearing 
and various exhibits that were introduced into 
evidence; and that the NASD improperly publicized the 
sanctions it had imposed on him even though he was in 
the process of appealing his case to this 
Commission. 





6The NASD found that, by effecting unauthorized 
transactions, Esco violated Article Ill, Section 1 of its 
Rules of Fair Practice. See n. 4, supra. Esco complains 
that he was not given the opportunity to cross-examine 
Mr. B. This objection is without merit. Since Mr B was 
unable to attend the NASD’s hearings due to illness, a 
sworn deposition previously given by him was 
introduced into evidence. The deposition had been - 
taken in a New York Stock Exchange arbitration 
proceeding in which Hornblower sought to recover 
from Esco the losses it had suffered as a result of the 
transactions in his account and that of Mr. B. Although 
Esco was notified of the taking of Mr. B’s deposition, 
and admits that he had the chance to cross-examine 
him at that time, Esco chose not to do so. Thus he 
cannot complain now that he was denied the 
opportunity to cross-examine. 


7Esco also complains that the NASD’s investigator was 

“biased and prejudiced” against him, and that he was 

not given the opportunity to inspect “the results of 

[this individual’s] investigations.” We fail to see how 
Continued on following page 





We are unable to conclude that Esco was treated 
unfairly. The record shows that the NASD’s notice of 
hearing was sent by certified mail on July 6, 1976 to the 
address that Esco had given on April 30 in his answer 
to the NASD’s amended complaint. The notice of 
hearing was at first accepted, and then put back into 
the mails marked “refused.” After the District 
Committee hearing on August 5, Esco wrote to the 
Association from a different address inquiring about 
the status of the proceeding against him. 


We think that, once Esco was aware that the NASD had 
instituted proceedings against him, he was required to 
inform the Association as quickly as possible of any 
change of address.° In any event, Esco was accorded 
a full hearing before the NASD’s Board of Governors,9 
which made a de novo review of his case, and the 
NASD’s action has been the subject of de novo review 
by us.10 


Esco had ample opportunity at the Board of Governors 
hearings, and prior thereto, to obtain a transcript of the 
District Committee hearing and copies of the exhibits 
that had been introduced into evidence. Yet he made 
no effort to do so. Moreover, he has not shown that he 
suffered any prejudice thereby. 


Finally, in accordance with a resolution of its Board of 
Governors, the NASD regularly publicizes the 
sanctions it imposes if they are of a severe nature, 





Continued from preceding page 


the alleged bias of the investigator, who was not even 
present at the NASD’s hearings, affected their fairness. 
Nor did it affect the NASD’s findings or our own. See 
Management Financial, Inc., Securities Exchange Act 
Release No. 12098 (February 11, 1976), 8 SEC Docket 
1248, 1252, n. 17. As for the investigator’s report, the 
NASD asserts that Esco never asked to see it. Nor do 
we think that he was entitled to do so. See 
International Research & Management Corp., 
Investment Advisers Act Release No. 617 (March 6, 
1978), 14 SEC Docket 410, 414. 


8See Harwyn Securities, Inc., 41 S.E.C. 672, 675 
(1963). 


Yat that hearing, Esco had the opportunity to 
cross-examine the only live witness who had appeared 
at the District Committee hearing as well as other 
witnesses who appeared for the first time. 


10See Sumner B. Cotzin, Securities Exchange Act 
Release No. 10850 (June 12, 1974), 4 SEC Docket 420, 
422. 


whether or not those sanctions are appealed to this 
Commission. We see no unfairness in that 
procedure. ! 


Vil. 


Esco argues that the sanctions imposed on him are “far 
too severe.”'Y We cannot agree. The misconduct that 
we and the NASD have found is of the utmost 
seriousness. In our opinion, it clearly demonstrates 
that Esco should be excluded from further participation 
in the securities business. 


We shall accordingly affirm the sanctions which the 
NASD imposed. 


An appropriate order will issue. 
By the Commission (Commissioners LOOMIS, EVANS 


and KARMEL); Chairman WILLIAMS and Com- 
missioner POLLACK not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14716/April 28, 1978 


Administrative Proceeding File No. 3-5216 


In the Matter of the Application of 





TINASD Manual, p. 2115. In addition, as it did in this 
case, the NASD publicizes the fact that an appeal has 
been taken when this Commission notifies it of that 
fact. 


12Esco also contends that the NASD incorrectly 
computed the total amount of the fine and costs which 
it assessed. However, he failed to take into account the 
$673 in costs that were assessed against him by the 
NASD’s District Committee. 


13He also claims that the amount of the costs 
assessed by the NASD’s Board of Governors was 
unwarranted. The NASD attached a breakdown of those 
costs to its brief. We do not find them excessive. 
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DAVID D. ESCO, JR. 
255 Alhambra Circle 
Coral Gables, Florida 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


ORDER AFFIRMING DISCIPLINARY ACTION TAKEN 
BY REGISTERED SECURITIES ASSOCIATION 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the disciplinary action taken by the 
National Association of Securities Dealers, Inc. against 
David D. Esco, Jr., and the Association’s assessment 
of costs, be, and they hereby are, affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14717/April 28, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5928/April 28, 1978 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14718/May 1, 1978 


In the Matter of 

NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 

New York, New York 10005 


966/SEC DOCKET 


(SR-NYSE-78-24) 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-78-10) 
ORDER APPROVING PROPOSED RULE CHANGES 


|. The Exchanges’ Rule Proposals 


On April 13, 1978 the New York Stock Exchange, Inc. 
(“NYSE”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securites Exchange Act of 1934, 
15 U.S.C. 78(s)(b)(1) (the “Act”), and Rule 19b-4 
thereunder, copies of a proposed rule change which 
would permit members to register as Registered 
Competitive Market Makers (“RCMM’s”) and would 
establish the obligations of such members as market 
makers on the NYSE floor.1 Amendments which 
substantially changed the proposed obligations of the 
RCMM’s were filed by the NYSE as Amendment No. 1 
to File No. SR-NYSE-78-24 on April 26, 1978.2 


On April 17, 1978 the American Stock Exchange, Inc. 
(the “Amex”) also filed with the Commission, pursuant 
to Section 19(b)(1) of the Act and Rule 19b-4 
thereunder, copies of a proposed rule change which 
would permit its members to register as Registered 
Equity Market Makers (“REMM’s”) and establish the 
obligations of such members as market makers on the 





INotice of this initial NYSE proposed rule change 
together with the terms of substance of the proposed 
rule change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 14694 
(April 21, 1978)) and by publication in the Federal 
Register (43 F.R. 17890 (April 26, 1978)). 


2Notice of Amendment No. 1 to the NYSE proposed 
rule change, together with the terms of substance of 
the proposal as amended, was given by publication of a 
Commission Release (Securities Exchange Act 
Release No. 14706 (April 26, 1978)) and by publication 
in the Federal Register (43 F.R. 18380 (April 28, 1978)). 
Technical corrections, which do not change the 
substance of File No. SR-NYSE-78-24 were filed by the 
NYSE on May 1, 1978 as Amendment No. 2 to that file. 





Amex floor. On April 26, 1978, the Amex filed, as 
Amendment No. 1 to File No. SR-Amex-78-10, 
substantial modifications to the proposed obligations 
of its REMM’s.4 As amended, the NYSE and Amex 
proposals both are intended to create a category of 
market makers whose transactions on their respective 
exchanges would qualify for an exemption under 
Section 11(a)(1)(A) of the Act, and would accomplish 
that result through the implementation of new rules 
and amendments to existing rules of each exchange. It 
is these amended rule proposals which the 
Commission considers herein. 


The stated purpose of SR-NYSE-78-24, as well as 
SR-Amex-78-10, is to create a supplemental market 
making function in listed stocks for which NYSE 
“competitive traders’? and Amex “floor traders” may 
qualify in order that their proprietary on-floor 
transactions may be eligible for the Section 11(a)(1)(A) 
exemption for market maker transactions. To 
accomplish this, the NYSE and Amex each have 
proposed to authorize members to register as 
supplemental dealers (which the NYSE would label as 
RCMM’s and Amex as REMM’s) who would assume 
certain obligations to the markets in listed stocks (and 
possibly warrants) maintained by the two exchanges. 
The proposed classes of market makers on the NYSE 
and the Amex would not, however, assume obligations 
equivalent to those of a specialist or competing 
specialist in specified securities, nor would such 
members be designated as specialists for purposes of 
obtaining preferential credit treatment under rules 
promulgated by the Board of Governors of the Federal 
Reserve System.6 As a consequence of their unique 





3Notice of this initial Amex proposed rule change 
together with the terms of substance of the proposed 
rule change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 14691 
(April 20, 1978)) and by publication in the Federal 
Register (43 F.R. 17888 (April 26, 1978)). 


4Notice of Amendment No. 1 to the Amex proposed 
rule change, together with the terms of substance of 
the proposal, as amended, was given by publication of 
a Commission Release (Securities Exchange Act 
Release No. 14707 (April 26, 1978)) and by publication 
in the Federal Register (43 F.R. 18379 (April 28, 1978)). 


SThere are no substantive differences between the 
NYSE and Amex rules which currently govern the 
trading conduct of members who are called 
“competitive traders” on the NYSE and “floor traders” 
on the Amex. 


6Regulations T [12 CFR 220.1-.8] and U [12 CFR 
221.1-4.7]. 


Status, the proprietary trading of members who choose 
to register as RCMM’s or REMM’s would be governed 
by new rules which the NYSE and Amex assert would 
qualify such members as market makers and thereby 
exempt them from the prohibitions of Section 11(a) of 
the Act.” The NYSE and Amex rule proposals both 
would expire automatically on July 31, 1979, unless 
extended by further exchange rules approved by the 
Commission pursuant to Section 19(b) of the Act. 


The NYSE and Amex both would require a member to 
pass an examination and register with the exchange 
before acting as an RCMM or REMM on either 
exchange.8 Initial registration on the NYSE also would 
be conditioned on satisfaction of a capital requirement 
of $25,000 over and above any other applicable NYSE or 
federal requirement. Amex RCMM’s would not be 
subject to any capital requirement other than that 
provided by the Commission’s Uniform Net Capital 
Rule. 


All transactions effected by RCMM’s and REMM’s and 
all bids or offers made by RCMM’s or REMM’s would 
be required to constitute a course of dealings in a 
manner consistent with the maintenance, as far as 





7The NYSE and Amex both have submitted 
supplemental material to File Nos. SR-NYSE-78-24 and 
SR-Amex-78-10, respectively, by which the exchanges 
and their counsel further explain why their respective 
rule proposals qualify RCMM’s and REMM’s as market 
makers for purposes of the Section 11(a)(1)(A) 
exemption. See letter dated April 26, 1978 from James 
E. Buck, Secretary, NYSE, to Andrew M. Klein, 
Director of the Division of Market Regulation (File No. 
SR-NYSE-78-24) and letter dated April 26, 1978 from 
Gordon L. Nash, Lord, Day & Lord, counsel to the 
Amex, to George A. Fitzsimmons, Secretary of the 
Commission (File No. SR-Amex-78-10). Copies of 
these materials are available for public inspection in 
the Commission’s Public Reference Room, 1100 “L” 
Street, N.W., Washington, D.C. 


8Both exchanges would defer, for such reasonable 
time as would allow adoption of an appropriate 
examination, the examination requirement for 
members who sought to register as RCMM’s or 
REMM'’s by May 1, 1978, the date on which Section 
11(a) of the Act becomes effective with respect to 
those traders who were registered in that capacity on 
May 1, 1975. 


8Securities Exchange Act Rule 15c3-1, 17 CFR 
240.15c3-1. 
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reasonably practicable, of a fair and orderly market.10 
REMM’s on the Amex would be registered to perform 
market making functions in such securities as the 
prospective REMM would select and would be required 
to comply with all obligations of a REMM in each such 
designated security.1' RCMM’s on the NYSE would 
not select, or be assigned to specific securities, but 
would be required to fulfill all obligations of aRCMM in 
every security traded on the NYSE. RCMM’s and 
REMM'’s would be permitted to act as floor brokers and 
to execute customers orders in any securities traded on 
the NYSE or Amex, but would not be ably to transact as 
broker and dealer in the smae security during the same 
trading session. 


Apart from these general obligations, any member who 
becomes a RCMM or REMM shall be subject to call by 
a floor official, or a floor broker holding an unexecuted 
customer order, to improve the market in any listed 
stock. The RCMM would be obliged to enhance the 
market in a particular issue by either (1) bidding or 
offering so as to narrow the spread in the established 
quotation by at least the minimum trading variation or 
(2) improving depth by at least one unit of trading by 
making a bid equal to the current bid or an offer equal 
to the current offer. REMM’s on the Amex would be 
subject to the same requirements to bid or offer, but 
would be required to equal or better the current bid or 
offer, as requested, only if that bid or offer was quoted 
by the Amex specialist for his own account. The 
alternative duties of both RCMM’s and REMM’s to 
improve the market in a particular issue arise generally 
whenever a RCMM or a REMM responds to a Call by a 
floor official or floor broker or seeks to effect a 
proprietary trade without being called. Thus, the NYSE 
and Amex seek to qualify all on-floor, proprietary 
trades effected by RCMM’s or REMM’s as market 
maker transactions for purposes of the exemption in 
paragraph (A) of Section 11(a)(1) of the Act. 





10Se¢ proposed NYSE Rule 107B(2-6) and proposed 
Amex Rule 114(b) and (c)(1). File No. SR-NYSE-78-24 
and SR-Amex-78-10. 


11 Market participation by an RCMM on the NYSE Is 
prohibited on an issue-by-issue basis under the 
following circumstances: (1) the market maker (or 
affiliated person or organization) has an option 
position in the particular security; (2) the market maker 
has already transacted as broker in the stock during the 
same trading session; and (3) a market maker’s 
transaction in the issue would be excessive in relation 
to his available capital. 
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These obligations to trade in a manner which results in 
either stabilizing transactions'* or a narrowing of the 
existing quotation are subject to certain limited 
exceptions. These exceptions would permit RCMM’s 
and REMM’s to engage in the following transactions: 


(1) Any transaction where a market maker 
liquidates a long or short position at a loss; 


(2) A sale of stock on a “zero minus” tick at 
the bid provided that all market makers and 
the specialist in the aggregate do not sell 
more than 50% of all such stock bid for in 
the market; the NYSE would restrict this 
exception to situations where the quotation 
spread is at the minimum variation 
(generally, one-eighth of a dollar) and the 
minimum variation was not the result of the 
subject RCMM’s offer. 


(3) A purchase of stock on a “zero plus” tick 
at the offer to cover a short position 
provided that all market makers and the 
specialist in the aggregate do not buy more 
than 50% of such stock offered in the 
market; the NYSE again restricts this 
exception to situations where the spread is 
at the minimum variation and that spread is 
not the result of the subject RCMM’s bid. 


(4) A purchase of stock on a “zero plus” tick 
at the offer, at or below the previous day’s 
closing price in that security, again 
provided that all market makers and the 
specialist in the aggregate do not buy more 
than 50% of the stock offered; the NYSE 
also restricts this exception as described in 
(3) above. 


Both proposals also would implement certain 
recordkeeping requirements concerning the partici- 
pation of RCMM’s and REMM’s in the markets. The 
NYSE and Amex model their proposed recordkeeping 
requirements for REMM’s and RCMM’s on existing 
recordkeeping requirements governing floor traders. 
The Amex proposed rule specifies that an REMM must 
file daily a report indicating the opening position of the 
REMM and (for each trade) the time, price, tick, 





12, transaction is considered to be Stabilizing if itis a 
purchase at a price which is lower than the last 
preceding transaction at a different price (a minus or 
zero minus tick) or a sale at a price which is higher than 
the last preceding transaction at a different price (a 
plus or zero plus tick). 





number of shares, broker representing the other side of 
the transaction (or, when applicable, the specialist), 
whether the trade resulted from a bid or offer requested 
by a floor broker or fioor official and, if so, the name of 
the person making the request. Similarly, a floor 
official or floor broker on the Amex who requests an 
REMM to make a bid or offer is required to report such 
requests, although he apparently is not required to 
report the circumstances surrounding the request or 
the response which is given to such request. 


The NYSE proposed rule specifies that an RCMM must 
keep a record of each trade initiated on the floor for his 
own account showing the sequence in which each of 
his transactions actually took place, the tick, and, 
“insofar as practicable,” the time of each transaction. 
Unlike the Amex proposal, the NYSE will not require 
RCMM'’s to report this information to the NYSE on a 
daily basis, but only on a periodic spot-check basis 
when requested by the NYSE. 


The NYSE proposed rule, however, does specify 
instances which require filing of a report as to 
particular conduct of its RCMM’s. First, an RCMM 
must immediately file a report of any transaction 
resulting from a request for a quotation by a floor 
official or floor broker. Such a report must include 
information describing the details of the trade and 
state of the market at the time of the trade, and be 
initialed by the floor official or floor broker who 
requested the bid or offer. The NYSE, however, does 
not require floor officials or floor brokers to record and 
report their requests for RCMM participation or the 
nature of the response or lack of response to such 
requests. Second, an RCMM must immediately file a 
report of any transaction which is effected pursuant to 
proposed exemptions which permit RCMM’s, under 
certain circumstances, to engage in transactions which 
reach across the prevailing quotation. 


Commission Findings 


The Commission finds that the NYSE and Amex rule 
proposals represent efforts to establish a category of 
members on each exchange to perform the functions of 
market makers in equity securities and that, as 
programs of limited duration, the proposed rules of the 
NYSE and Amex which would attempt to accomplish 
this result are consistent with the purposes of the Act. 


Section 3(a)(38) of the Act defines the term “market 
mater” as, among other things, 


any dealer who, with respect to a security, 
holds himself out (by entering quotations in 
an inter-dealer communications system or 
otherwise) as being willing to buy and sell 
such security for his own account on a 
regular or continuous basis. 


One element of this definition focuses on the market 
making relationship between the dealer'S and a 
particular security. The market in that security would 
theoretically benefit from the participation of the 
market maker by the addition of breater depth, liquidity 
and continuity. The NYSE proposed rule change would 
not require the assignment of specific securities to the 
RCMM. An RCMM’s obligations would extend to each 
NYSE-listed stock. On the Amex, a REMM would 
assume market-making obligations only with respect 
to issues in which such member determines to 
register. 14 


Another element of the market maker definition 
requires a dealer to “hold himself out (by entering 
quotations in an inter-dealer communications system 
or otherwise).” At the minimum, a market maker would 
appear to be required to communicate to another 
person in some fashion concerning the availability of 
his market making capabilities in a particular security. 
That communication process might involve the 
publication of quotations in an_ inter-dealer 
communications system or any other comparable 
means. It also might include an agreement to provide 
quotations upon request. In general, the “holding out” 
would not seem to require more than an explicit 
agreement to take certain actions upon request, e.g., 
to provide quotations, provided that agreement is 
communicated to other persons. 


In a market not characterized by the physical presence 
of brokers and dealers representing all orders, the 
market maker continually presents a quotation as 
representative of the market he is willing to make in a 
particular security. !5 The market maker’s quotation is 
firm without regard to whether better bids and asks of 





13Section 3(a)(5) of the Act provides that the term 
“dealer” means any person engaged in the business of 
buying and selling securities for his account, through a 
broker or otherwise, but does not include a bank, or 
any person insofar as he buys or sells securities for his 
own account, either individually or in some fiduciary 
capacity, but not as a part of a regular business. 


14 Proposed Amex Rule 114(a)(i); proposed NYSE Rule 
107B(4), (5), and (6). File Nos. SR-Amex-78-10 and 
SR-NYSE-78-24. 


15 E.g., broker-dealers which display bids and offers in 
the NASDAQ system or in the experimental multiple 
dealer system operated by the Cincinnati Stock 
Exchange. See Securities Exchange Act Release No. 
14674 (April 18, 1978). 
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other market makers exist, and may in fact differ from 
those other bids and asks. 


In an exchange market which focuses on a trading 
floor, only the best bid(s) and best offer(s) have any 
standing. Therefore, in an exchange market which 
only recognizes the best bid(s) and offer(s), the 
Commission believes that a person should be prepared 
to act in a meaningful way in any security in which he 
agrees to act as a market maker by providing either a 
bid or an offer (depending on which one is needed) 
which must match or better other bids or offers present 
in the market. By making that kind of contribution, a 
market maker would obtain standing for his bids or 
offfers and the presence of those bids and offers in the 
market should contribute to the maintenance of a fair 
and orderly market in the subject security. 


The Amex and NYSE rule proposals would require a 
REMM or RCMM, whenever he was making a bid or 
offer (whether requested by a floor official or floor 
broker or not) or effecting a purchase of sale, for his 
own account, to engage in a course of dealings for his 
own account or for the account of his member 
organization in a manner consistent with the 
maintenance of a fair and orderly market. In addition, 
the REMM or RCMM would be subject to call by a floor 
official or floor broker holding an unexecuted 
customer’s order in any security at any time. 
Specifically, an RCMM on the NYSE would be required, 
in entering a quotation (or effecting a transaction) (i) to 
better the existing bid or offer by no less than the 
minimum variation of trading in that security or (ii) to 
improve the depth of the market in that security by 
equalling (for at least one round lot) the current bid or 
offer. An REMM on the Amex would be subject to a 
similar requirement, but would be required to better or 
equal the existing bid or offer only when that bid or 
offer was made by the registered specialist for his own 
account. The RCMM and REMM both are required to 
enter a bid or an offer on the side of the market 
requested by the floor official or floor broker.'” On the 
basis of the information available to it at the present 
time, the Commission believes that the combination of 
the two requirements enumerated above, j.e., the “on 
call” requirement and the “competitive bid/offer” 
requirement, should be deemed to satisfy the “holding 
out” standard set forth in the Section 3(a)(38) 
definition of market maker during the temporary period 
when these rules are in effect. 





16 See NYSE Rule 70 and Amex Rule 126. 


17 Proposed Amex Rule 114(c); proposed NYSE Rule 
107.10(ii). 


970/SEC DOCKET 


The definition of a market maker also requires that he 
must be willing to buy and sell the particular security in 
which he has assumed a market making role. In order 
to satisfy this element, a market maker would appear to 
be required only to agree to buy and sell stock. There is 
not, however, an explicit reference as to what quantity 
or price must be provided. In this regard, the 
Commission views the obligations which the RCMM’s 
and REMM’s would assume, (a bid or offer for one 
round lot equal to or better than, on the NYSE, the 
current bid or offer and, on the Amex, the Current bid 
or offer for the account of the registered specialist) as 
sufficient, for purposes of an initial experiment to 
determine whether such members, in fact, will function 
as market makers, to be consistent with the 
requirements of the Act. 


A final element requires a market maker to be willing to 
buy and sell “on a regular or continuous basis.” That 
element provides an indication of the frequency a 
market maker should be willing to perform in that 
capacity. A continuous market implies that the market 
maker is maintaining or establishing a quotation or 
other form of “holding out” without any time lag or 
interruption.'° A regular market, while something less 
than “continuous,” should be characterized by a bona 
fide effort to provide bids or offers in a reliabile 
manner, which could include Commission believes 
that the NYSE and Amex proposals should be 
sufficient to assure that RCMM’s and REMM’s will be 
required to provide regular bids and offers in a manner 
which would qualify them, during the temporary period 
when these rules will be in effect. 


The Commission believes that the rules provisions 
which require a REMM or RCMM either to narrow the 
spread or improve the depth of a market in a given 
security, and be prepared to participate (at risk) in the 
market in a constructive manner at any time represents 
what may be potentially a useful means of encouraging 
competition on the Amex and NYSE and improving the 
markets which those exchanges provide. The 
Commission notes, however, that the rule proposals, 
as approved herein, would expire automatically on July 
31, 1979. The Commission believes that this “sunset” 
provision is appropriate and facilitates its finding that 
RCMM’s and REMM’s, under the proposed rules, may 
act in a manner which would qualify them as market 
makers. During this period the Commission will 
monitor the implementation of this market maker 
function and, as set forth herein, seek the views of 





18 The principal example is a market maker in the 
NASDAQ system which is obligated to enter 
quotations in such system during business hours. 
Schedule D., N.A.S.D. Manual (CCH) 41653A. 





interested persons as to whether the obligations 
imposed upon RCMM’s and REMM’s, and their actual 
conduct in the marketplace, justify exempting their 
transactions in these capacities under Section 
11(a)(1)(A) of the Act. In light of the lack of any 
information which would indicate that, in practice, the 
obligations proposed by the NYSE and Amex would 
assure a bona fide market making function, the 
Commission’s findings are based solely on what the 
Commission believes will be adequate safeguards in 
the rules approved today. Should the NYSE or Amex 
choose to file, pursuant to Section 19(b) of the Act, 
proposed rules which would adopt these proposals on 
a permanent basis, the Commission wishes to make 
clear that it would require the exchanges to justify such 
proposals with specific data and statistics demon- 
Strating that RCMM’s and REMM’s have acted in a 
manner which qualifies them as market makers. 


The Commission also has determined that, while the 
provisions of the proposed exchange rules which 
would permit RCMM’s and REMM’s to effect certain 
destabilizing transactions do not in themselves 
represent any undertaking to perform the functions of a 
market maker, they are, on balance, designed to 
facilitate the ability of an RCMM or REMM to engage in 
market making activities which could contribute to the 
maintenance of fair and orderly markets. 


The Commission recognizes that the ability of floor 
traders or market makers to be attracted to the floor by 
commercial opportunity may require permission for 
those parties to liquidate positions and obtain the use 
of capital made available by such liquidations for 
activity in other securities. Further, it notes that, in 
particular, this provision permitting liquidations at a 
loss poses little threat of permitting market makers to 
use such liquidations as a means of manipulation, 
since any manipulation relying on these liquidations 
would be limited by the existing positions of the 
market maker and his willingness to continue taking a 
loss in furtherance of the manipulation. 


With respect to the ability of RCMM’s or REMM’s to 
liquidate long or short positions at a profit on zero plus 
or zero minus ticks or acquire positions, below the 
previous day’s close, on zero plus ticks, the 
Commission notes that while such transactions are not 
necessary to the maintenance of a fair and orderly 
market in the subject security, they also appear, at this 
time, to pose little threat of disrupting the market in 
that security or being used for manipulative purposes. 





19 See discussion infra at p. 14-15 concerning the 
exchanges’ proposals to monitor trading by their 
market makers while these rules are effective. 


First, market makers may not initiate a destabilizing 
tick by selling (except at a loss) on a minus tick or 
covering a short on a plus tick, but can only effect 
these destabilizing trades after the respective minus or 
plus ticks have been established. Second, market 
makers and the specialist in the aggregate may not 
take more than 50% of the stock bid or offered at a 
price which would result in a destabilizing transaction. 
Thus, a destabilizing trend through a given price level 
could not be continued without participation of orders 
other than those of market makers or the specialist. 
Finally, as in liquidating a position at a loss, it may be 
desirable for a market maker to liquidate a position so 
that he may utilize the resulting free capital to assume 
positions in other securities where a greater need for a 
market making contribution exists. 


On balance, and in view of the perceived need for 
market makers to trade in a destabilizing manner to 
achieve a profitable return, by means of the 
exemptions discussed above, the Commission has 
determined to permit the RCMM’s and REMM’s to 
effect such transactions during the interim period of 
these rules. The Commission would be quite 
concerned, however, if, as the NYSE and Amex gain 
experience with RCMM’s and REMM’s, it becomes 
apparent that market makers are utilizing the exemptive 
provisions for a substantial percentage of their trading 
activity rather than trading primarily in a manner better 
calculated to improve NYSE and Amex markets. 


In approving these proposals, the Commission notes 
that the exchanges, in their proposals, have 
undertaken to implement certain recordkeeping 
procedures designed to monitor the performance of 
RCMM’s and REMM’s. While the Commission believes 
that the recordkeeping provisions constitute a 
necessary first step in determining whether REMM’s 
and RCMM’s are complying with their obligations as 
market makers, it also is concerned that the 
information which the exchanges obtain be accurate 
and reliable and provide a meaningful picture of the 





20 The Commission also notes that the NYSE would 
prohibit its RCMM’s from engaging in such 
transactions except in markets where the quotation is 
at the minimum variation. Further, although Amex 
REMM’s are not bound by such a restriction, it would 
be in their economic interest, when effecting such a 
liquidation, to attempt to effect a transaction by 
narrowing the spread before reaching across to hit the 
bid or offer. 


21 The Commission notes that the Amex would require 
75% of its REMM’s transactions to be stabilizing on a 
monthly basis. 
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function which these market makers will perform on 
the NYSE and Amex. In this regard, the Commission is 
concerned that the NYSE and Amex lack sufficient 
procedures to assure that they (or, where necessary, 
the Commission) can verify the accuracy of the 
information obtained by the exchange from the market 
makers. In particular, the Commission does not believe 
that it currently is possible on either the Amex or NYSE 
independently to verify the identity of any individual 
giving a quotation or the precise time in which such 
quotation is given in relation to preceding and 
subsequent transactions. This, of course, presents 
difficulties with respect to the exchanges’ abilities to 
assure that market makers are responding with 
quotations which are consistent with the requirements 
of their rules or, when trading on their own initiative, 
are complying with applicable restrictions. Further, the 
Commission is concerned that the exchanges may not, 
as a practical matter, be able to enforce compliance 
with their rules by monitoring the 50% restrictions on 
the ability of market makers to reach across the market 
and sell stock to prevailing bids when liquidating a 
position at a profit or acquiring a position at a price at 
or below the previous day’s close. The difficulty arises 
in part because neither the NYSE nor the Amex have 
any reliable means of determining at any given time, 
the exact amount of stock being bid for at a particular 
price, either on the specialist’s book or in the crowd, 
and, accordingly, of ascertaining whether more than 
50% has been taken by the market makers. 


In this regard, the Commission’s further review of the 
market maker proposals will rely to a significant extent 
on the ability of the NYSE and Amex to provide 
concrete evidence that its market makers do trade in a 
manner which contributes to the maintenance of fair 
and orderly markets. The Commission therefore notes 
its concern that the presentation of such reliable 
evidence will be facilitated by, and may be impossible 
without, the implementation of audit trail mechanisms 
on the NYSE and Amex designed to provide a 
comprehensive and reliable means of monitoring 
trading and ensuring compliance with applicable 
requirements. 


Good Cause For Accelerated Approval 


Section 19(b)(2) of the Act permits the Commission to 
approve a proposed rule change submitted by a 
self-regulatory organization prior to the thirtieth day 
after the date of publication of notice of filing thereof if 
the Commission finds good cause for doing so and 
publishes its reasons for so finding. 


As discussed above, the purpose of the NYSE and 
Amex proposals is to permit their floor traders to 
register and trade in a capacity which would qualify for 
an exemption from Section 11(a) of the Act, which 
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becomes effective on May 1, 1978.22 Absent 
Commission approval of these proposals, existing 
floor traders will not be permitted to trade on the floor 
of the NYSE or Amex unless they otherwise qualify for 
an exemption under Section 11(a) of the Act. The late 
dates however, on which the NYSE and Amex filed 
both their initial proposis and subsequent amend- 
ments would preclude the Commission from providing, 
before May 1, 1978, the opportunity for public 
comment which Section 19(b) of the Act would 
otherwise require with respect to these proposals. 
The provision of the customary 30-day comment 
period in this instance would disrupt certain trading 
activities on the NYSE and Amex which the 
Commission believes have the potential for improving 
the depth and liquidity of those exchanges’ markets 
and increasing competition generally therein. 


In addition, the Commission notes that the failure to 
act favorably on either SR-NYSE-78-24 or SR-Amex-78- 
10 by May 1, 1978, would compel cessation of on-floor 
proprietary trading by a number of NYSE and Amex 
registered traders, who would not otherwise be able to 
qualify for exemption under Section 11(a). To the 
extent that floor traders act in the capacity of “market 
makers” under Section 3(a)(38) and 11(a)(1)(A) of the 
Act, they are engaged in exchange activities which the 
Congress explicitly recognized as having a beneficial 
market impact and which should be allowed under 
Section 11(a).24 The Commission has found that 
implementation, during the interim period ending July 
31, 1979, of the NYSE and Amex programs under the 
rule changes contained in SR-NYSE-78-24 and 
SR-Amex-78-10 is consistent with the purposes of the 
Act, including Section 11(a). Accordingly, the 
Commission believes that preventing members who 
would register as RCMM’s or REMM’s from effecting 
proprietary transactions on May 1, 1978, in compliance 
with the NYSE and Amex market-maker rules, would 
not result in any demonstrable furtherance of the 





22 Section 11(a)(3), 15 U.S.C. 78k(a)(3). 


23 The Commission understands that the failure of the 
NYSE and Amex to file their proposals on an earlier 
date was at least in part, a consequence of the 
anticipated enactment of legislation (recommended by 
the Commission) which would delay the effective date 
of Section 11(a)(1) of the Act until Novem- 
ber 1, 1979. That legislation has not yet been enacted 
into law. 


24 Securities Act Amendments of 1975, Report of the 
Senate Comm. On Banking, Housing and Urban 
Affairs, to Accompany S. 249, S. Rep. No. 94-75, 94th 
Cong. 1st Sess. 68 (1975). 





purposes of Section 11(a) or of the Act in general and 
would cause unnecessary financial hardship to these 
persons. 


In view of the foregoing, the Commission finds, 
pursuant to Section 19(b)(2) of the Act, that good 
cause exists to accelerate approval of SR-NYSE-78-24 
and SR-Amex-78-10. Although the Commission 
approves the NYSE and Amex proposals on an 
accelerated basis, the Commission actively solicits 
and will review any comments received from interested 
persons during the fifteen-month lifespan of the 
instant NYSE and Amex rules. In particular, 
commentators are invited to submit their views 
(supplemented by any relevant data or statistics) with 
respect to (1) whether additional affirmative 
obligations (e.g., a requirement to provide quotations 
in one or more particular securities on a regular or 
continuous basis) or negative obligations (e.g., a 
prohibition against any or all destablizing transactions) 
should be imposed upon NYSE RCMM’s or Amex 
REMM’s (2) whether any existing affirmative or 
negative obligation should be modified or perhaps 
removed, and (3) whether, in practice, NYSE RCMM’s 
or Amex REMM’s provide significant liquidity, 
continuity and depth to the market, particularly under 
difficult market conditions and/or in respect to less 
active stocks. 


Written comments received will be used by the 
Commission to assist it in monitoring the experiment, 
assessing the efficacy of the temporary NYSE and 
Amex rules approved today, determining whether there 
may be any need for the Commission to terminate or 
modify the experiment, and reviewing any subsequent 
rules which the NYSE or Amex may submit to obtain 
additional or permanent authority for the operation of 
non-specialist market makers on their respective 
floors. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule changes, (as 
amended by the submission of Amendment No. 1 to 
both File Nos. SR-NYSE-78-24 and SR-Amex-78-10), 


which would permit members of the NYSE and Amex to° 


register as market makers and establish the obligations 
of such members as market makers on the respective 
exchange floors, be, and they are hereby are, approved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14719/May 1, 1978 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


(SR-NYSE-78-26) 


ORDER APPROVING PROPOSED RULE CHANGE 


On April 13, 1978, the New York Stock Exchange, Inc. 
(the “NYSE”) filed with the Commission, pursuant to 
Section 19(b) of the Securities Exchange Act of 1934 
(15 U.S.C. 78s(b) ) (the “Act”) and Rule 19b-4 there- 
under (17 CFR 240.19b-4), a proposed rule change to 
amend NYSE Rule 111 which prohibits any member 
other than a competitive trader from initiating 
transactions on the NYSE floor for its own account or 
the account of his member organization. The proposed 
rule change, among other things, added registered 
competitive market makers as an exception to this 
prohibition in order to conform NYSE Rule 111 to the 
NYSE’s proposal of registered competitive market 
makers as a new class of floor members in File No. 
SR-NYSE-78-24.! That class was << ion today by the 
Commission on a temporary basis. 


Notice of the proposed rule change together with their 
terms of substance was given by publication of a Com- 
mission release (Securities Exchange Act Release No. 
14696 (April 21, 1978) ) and by publication in the Fed- 
eral Register (43 FR 17889 (April 26, 1978) ). Interested 
persons were invited to submit written data, views and 
arguments concerning the proposed rule change. The 
Commission has not received any comments on the 
proposed rule change. On May 1, 1978, the NYSE filed 
an amendment which (i) withdrew technical portions of 
the proposed rule change relating to bond trading and 
(ii) clarified the extent of the prohibition of Rule 111. 


The Commission finds that the proposed rule change 
set forth in File No. SR-NYSE-78-26, as amended, 
specifically the amendments to paragraphs (c), (e), and 





1Securities Exchange Act Release No. 14694 (April 21, 
1978), 43 FR 17890 (Arpil 26, 1978). 


2Securities Exchange Act Release No. 14713 (May 1, 
1978). 
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(f) and supplementary material .10, are consistent with 
the requirements of the Act and the rules and regula- 
tions thereunder applicable to national securities ex- 
changes and, in particular, the requirements of Section 
6 and the rules and regulations thereunder. 


Section 19(b)(2) of the Act permits the Commission to 
approve a proposed rule change submitted by a self- 
regulatory organization prior to the thirtieth day after 
the date of publication of notice of filing thereof if the 
Commission finds good cause for doing so and pub- 
lishes its reasons for so finding. The Commission 
today has approved the proposed rule changes in File 
No. SR-NYSE-78-24 on an accelerated basis for a num- 
ber of reasons, including the fact that Section 11(a) of 
the Act became effective today. In view of that action 
and those reasons, the Commission finds pursuant to 
Section 19(b)(2) of the Act, that good cause exists to 
accelerate approval of File No. SR-NYSE-78-26. None- 
theless, commentators are invited to submit written 
data, views and arguments concerning the proposed 
rule change in this filing. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and hereby is, approved. 


For the Commission by the Division of Market Regula- 


tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14720/May 1, 1978 


Administrative Proceeding File No. 3-5388 


In the Matter of 


MARY JANE MELROSE 





3See Securities exchange Act Release No. 14718 (May 
1, 1978). 
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ORDER INSTITUTING PROCEEDINGS AND OPINION 
AND ORDER PURSUANT TO RULE 2(e) OF THE COM- 
MISSION’S RULES OF PRACTICE 


Mary Jane Melrose (“Melrose”), an attorney now prac- 
ticing in Miami, Florida, has submitted an offer of set- 
tlement for the purpose of disposing of issues raised 
under Rule 2(e)(1) of the Commission’s Rules of Prac- 
tice which concern Melrose’s future practice before the 
Commission. The matter giving rise to these issues re- 
sults from the Commission’s investigation in the mat- 
ter of Intercontinental Diversified Corp., et al. 


The offer of settlement, which the Commission has 
determined to accept and which is described in detail 
below, reflects Melrose’s consent, without admitting 
or denying any of the facts set forth herein, to the insti- 
tution of this Rule 2(e) proceeding and the issuance of 
the order hereinafter set forth. The Commission’s con- 
clusions as to the facts of this matter are set forth in 
detail below. 


|. Background 


Intercontinental Diversified Corp. (“IDC”), is a Panama 
corporation conducting various commercial enter- 
prises in the United States and the Commonwealth of 
the Bahamas from its principal place of business at 
Freeport, the Bahamas. Prior to February, 1974, the 
business of IDC was conducted by the Grand Bahama 
Development Company (“Devco”) and the Grand 
Bahama Port Authority (“Port”), and their respective 
subsidiaries, all of which then operated as subsidiaries 
of Benguet Consolidated, Inc. (“Benguet”). In Febru- 
ary, 1974, Benguet, so as to comply with an amend- 
ment to the Phillipine Constitution, exchanged its 
stock in Port and Devco for the common stock of IDC. 


In the 1960’s Melrose took a leave of absence from her 
law firm which was then outside general counsel to 
Port and Devco, and joined those companies as a 
director and general counsel. Melrose also served as an 
officer and director of various subsidiaries of Port and 
Devco and when IDC was incorporated to acquire the 
stock of Port and Devco, she became its general coun- 
sel and served as a director. In December, 1976, 
Melrose voluntarily resigned from all her positions with 
IDC and its subsidiaries and returned to the private 
practice of law with her former law firm. 


ll. Conduct of Respondent 


The Commission’s concern with the activities of 
Melrose arises from a program instituted by the Board 
of Directors of IDC in 1972 to make secret, unrecorded 
political contributions to candidates for public office in 
the Bahamas. The Board authorized no more than 
$800,000 to be applied to the campaigns of the two 
candidates for Prime Minister and delegated authority 





for effecting the contributions to its then Chairman of 
the Board and Chief Executive Officer, Charles Gerald 
Goldsmith (“Goldsmith”). The Company decided that 
the political contributions should be concealed, and 
inaccurate and misleading entries were made in the 
corporate books and records to facilitate the conceal- 
ment. 


As a result of the Commission’s investigation, it 
appears that in excess of $3 million of IDC’s corporate 
funds were diverted;! IDC has claimed that substan- 
tially all of those funds intended as political and other 
payments were deposited by Goldsmith to a Canadian 
bank account which he controlled. Further, while IDC’s 
Board determined to expend no more than $800,000 for 
political contributions, the Commission has found that 
at least $1,319,500 were diverted for such purported 
purpose. 


The funds to be applied as contributions were gen- 
erated by causing certain Bahamian attorneys to render 
false or excessive bills for legal services and by 
causing certain unrelated foreign companies to render 
false invoices for fictitious goods and services. 


Melrose as general counsel to the corporation, was 
aware that IDC prepared and filed annual and other pe- 
reodic reports with the Commission; she should have 
known that these reports were materially false and mis- 
leading. 


A. False Invoices 


At the outset of the political contributions program, 
the company had to devise a method of generating a 
sufficient amount of cash to make the secret contribu- 
tions. Thereafter, with the knowledge of most of the 
Board, Melrose enlisted the aid of her former law 
partner, the then Chairman of the Board of the Bank of 
Perrine (“Perrine”) of Perrine, Florida and U.S. counsel 
to Castle Bank & Trust Co. (“Castle”) of the Bahamas 
and Cayman Islands to gain his assistance in carrying 
out the payments. 


Between May, 1972 and December, 1974, the then 
Chairman of the Board of Perrine caused seven foreign 
corporations, either controlled or represented by him 
or controlled by Castle, to render false invoices to IDC 
for fictitious goods and services. IDC issued checks 
totalling $457,500 in respect to the invoices received; 
these checks were either delivered or made payable to 
Castle which was purportedly acting as collection 
agent for the corporations rendering the invoices. 





1See Commission’s Complaint SEC v. Intercontinental 
Diversified Corp., et al., Civil Action No. 78-0025 
(D.D.C. filed January 6, 1978). 


It was intended that these funds be returned. to 
Goldsmith who would then actually make the contribu- 
tions. In fact, the majority of these funds were not re- 
turned for such purpose but were, without the knowl- 
edge of Melrose, either retained by Castle on Gold- 
smith’s behalf, or, on his instructions, deposited to the 
Canadian bank account which he controlled. 


The return of a portion of the above-described funds to 
the Bahamas was accomplished by Castle transferring 
the appropriate amount to its accounts maintained 
with Perrine in Florida. Thereafter, the then Chairman 
of Perrine removed the funds from Castle’s account 
and held them available to IDC. Melrose and two other 
IDC officers acting on her instructions made a total of 
eight trips to Miami, returning to Freeport with cash to 
be used for the political contributions program. In con- 
nection with these transfers of cash from Miami to 
Freeport, no reports pursuant to the Currency and 
Foreign Transactions Reporting Act (31 U.S.C. §1101, 
et seq) were made to the U.S. Customs Service. 


A portion of those funds that were transported from 
Miami to Freeport were delivered to Melrose in Free- 
port who, in turn, delivered them to Goldsmith. The 
Company has been unable to explain satisfactorily the 
use to which that portion, which was ultimately depos- 
ited to the Goldsmith controlled Canadian bank 
account, was put during the interval between their de- 
livery to Castle and their deposit to the Canadian ac- 
count. The Company is further unable to explain the 
disposition, or any possible use, of the difference be- 
tween the total amount paid to Castle during the 
1972-1974 period and those amounts deposited to the 
Canadian bank account plus those funds returned to 
the Bahamas by courier. 


B. Fictitious legal fees 


Another method by which funds were to have been 
generated to effect the contributions intended by the 
Board of Directors was the payment of false legal bills 
provided by two Bahamian attorneys who served IDC. 


One Bahamian attorney, in March, 1974, rendered a bill 
in the amount of $400,000 to IDC for legal services that 
were never performed. Melrose was aware of the re- 
ceipt and payment of this bill and understood that the 
funds to be paid to the attorney would be used for the 
political contributions previously authorized by the 
Board. In fact, after payment of the bill, unknown 
to Melrose, Goldsmith caused the attorney to deposit 
the $400,000, to the Canadian bank account which he 
controlled. 


The law offices of a second Bahamian attorney re- 
ceived $462,000 in response to false legal bills or by 
exaggerating claims with respect to which he repre- 
sented IDC in 12 separate transactions between 
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August, 1972 and September, 1975. This attorney 
advised the IDC Board of Directors, of which he was a 
member, that he would supply IDC with false legal bills 
to help carry out the political contributions program. 
Since he spent substantial periods of time outside the 
Bahamas, he authorized his office staff to provide 
Goldsmith with false legal bills at his request. Gold- 
smith, thereafter, requested false legal bills and 
caused IDC to pay them. The funds were then depos- 
ited to the attorney’s office account and held available 
for disbursal at Goldsmith’s direction. Goldsmith 
caused a portion of these funds to be disbursed to 
Castle, a portion to be deposited to the Canadian bank 
account which he controlled, an additional portion to 
be paid to an acquaintance of his and the remainder to 
be paid to himself. 


IV 


Based on the foregoing, the Commission concludes 
that Respondent engaged in improper professional 
conduct in violation of Rule 2(e)(1) of the Commis- 
sion’s Rules of Practice. 


V 


Melrose has submitted an Offer of Settlement in which 
she represents that she is not currently practicing be- 
fore the Commission and undertakes not to engage in 
practice before us without the prior approval of the 
Commission. She further undertakes not to make any 
filing with the Commission on behalf of any company 
which she serves as an officer or director unless such 
filing is reviewed by securities counsel. 


In her Offer of Settlement, Respondent has asked that 
the Commission consider the following representa- 
tions in mitigation: 


1. At no time has Melrose kept, or sought to keep, or 
agreed to keep any money or property from anyone be- 
longing to or derived from IDC or any of its 
subsidiaries, to which she was not legaily and properly 
entitled. 


2. Melrose cooperated with IDC in ascertaining the 
facts herein and obtaining a return of the diverted 
funds. 


3. Melrose represents that she was not aware of the re- 
quirements of the Currency and Foreign Transactions 
Reporting Act. 


Vi 
After due consideration of all the circumstances, and 
upon the recommendation of the staff, the Commis- 


sion has determined to accept Melrose’s Offer of Set- 


976/SEC DOCKET 


tlement. In arriving at this decision, the Commission 
has taken into consideration the mitigating factors set 
forth above. 

Accordingly, it is ORDERED, that 

1. This Proceeding under Rule 2(e) of the Commis- 
sions’ Rules of Practice is instituted and the Offer of 
Settlement of Melrose is hereby accepted. 


2. Melrose shail comply with the undertakings set forth 
in her Offer of Settlement and recited herein at V above. 


3. The Commission retains jurisdiction in this matter. 
By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14721/May 1, 1978 


SEE 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 627/May 1, 1978 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14722/May 1, 1978 


Administrative Proceeding File No. 3-5365 


In the Matter of 


BACHE HALSEY STUART SHIELDS INCORPORATED, 
et al. 


Administrative Proceedings 





On April 26, 1978 the Commission instituted admin- 
istrative proceedings pursuant to Sections 15(b) and 
19(h) of the Exchange Act against Bache Halsey Stuart 
Shields Incorporated (‘‘Bache’’), David Lambert 
(“Lambert”), Francis Moise (“Moise”), John Genetti 
(“Genetti”) and Richard Cleary (“Cleary”). 


The Order for Proceedings alleges that Lambert and 
Genetti, former Bache registered representatives, vio- 
lated antifraud provisions of the Securities Act and the 
Exchange Act by churning and effecting unsuitable 
transactions in discretionary customer option ac- 
counts in the period September 1, 1975 to approxi- 
mately May 7, 1976. As a result of such transactions, 
$230,451 allegedly lost $399,985 and incurred commis- 
sion costs of approximately $93,045 in periods ranging 
from three to seven months. 


Bache and Lambert are also charged with violating 
Section 7(c)(1) of the Exchange Act and Regulation T 
promulgated by the Board of Governors of the Federal 
Reserve System. The order alleges that Lambert used 
spurious reasons in causing Bache to obtain unwar- 
ranted extensions of time to respond to margin calls 
issued by Bache on Lambert’s personal account and 
accounts of four of his customers. These margin calls 
totalled approximately $2,500,000. Lambert is also 
charged with violating Section 7(f) of the Exchange Act 
and Regulation X promulgated by the Board of Gover- 
nors of the Federal Reserve System. 


Moise, Lambert’s supervisor and Cleary, Genetti’s 
supervisor at the time of the violations are charged with 
failing to reasonably supervise Lambert and Genetti. 


Bache, Moise, Genetti and Cleary have submitted 
Offers of Settlement which have been accepted by the 
Commission. (See Exchange Act Release No. en- 
titled Findings and Order Imposing Remedial Sanc- 
tions.) 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14723/May, 1978 


Administrative Proceeding File No. 3-5365 


In the Matter of 


BACHE HALSEY STUART SHIELDS INCORPORATED 
et al. 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these proceedings ordered today pursuant to the Se- 
curities Exchange Act of 1934 (“Exchange Act”), Re- 
spondents Bache Halsey Stuart Shields Incorporated 
(“Bache”), Frances Moise (“Moise”), Richard Cleary 
(“Cleary”) and John Genetti (“Genetti”) have submitted 
Offers of Settlement which the Commission has deter- 
mined to be in the public interest to accept.* Solely for 
the purpose of these proceedings and without admit- 
ting cr denying the allegations contained in the Order 
for Proceedings or the findings’ set forth herein, 
Bache, Moise, Cleary and Genetti consent to the find- 
ings of violations and sanctions contained in this 
Order. 


Additionally, Bache in its Offer of Settlement has 
agreed to offer to pay certain present and former Bache 
customers the sum of $94,274.60 with respect to 
losses sustained by such customers as a result of op- 
tion activity in their accounts and release such cus- 
tomers from all claims pertaining to debit balances in 
their accounts attributable to options trading in 1975 
and 1976 including transactions in securities which re- 
lated directly or indirectly to options strategy. Such 
debit balances currently total $263,595. Bache’s Offer 
of Settlement further represents that Bache has 
adopted or will adopt certain specified procedures de- 
signed to prevent a recurrence of the violations de- 
scribed in the Commission’s Order For Public Proceed- 
ings. Implementation of these measures would consti- 
tute a significant improvement in Bache’s system for 
policing and controlling option activity. 


On the basis of the Order Instituting Proceedings and 
the Respondents’ Offers of Settlement, the Commis- 
sion finds: 





1 Bache is a firm resulting from the merger of Shields 
Model Roland Incorporated into Bache Halsey Stuart, 
Inc., effective July 1, 1977. Prior thereto and at all times 
since January 31, 1975, Bache Halsey Stuart, Inc., was 
registered with the Commission pursuant to Section 
15(b) of the Exchange Act. Bache is a subsidiary of The 
Bache Group Inc. This proceeding concerns trading in 
accounts carried by Bache Halsey Stuart, Inc., prior to 
the merger with Shields Model Roland Incorporated. 


2 The Order instituting proceedings entitled in the 
Matter of Bache Halsey Stuart Shields Incorporated, et 
al., was issued simultaneously with the Commission’s 
acceptance of their Offers of Settlement. 


3 The findings herein are not binding on any other party 
to this proceeding. 
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1. Bache wilfully violated Sections 17(a) of the Secu- 
rities Act of 1933 (“Securities Act”) and 10(b) of the Ex- 
change Act and Rule 10b-5 thereunder in connection 
with listed option transactions in customers’ accounts. 


2. Bache wilfully violated Section 7(c) of the Exchange 
Act and Regulation T promulgated by the Board of 
Governors of the Federal Reserve System. 


3. Moise and Cleary each failed reasonabiy to supervise 
a person subject to their supervision with a view to pre- 
venting violations of the Exchange Act as alleged in the 
Order for Proceedings. 


4. Genetti wilfully violated Sections 17(a) of the Secu- 
rities Act and 10(b) of the Exchange Act and Rule 10b-5 
thereunder as alleged in the Order for Proceedings. 


In view of the foregoing matters, it is in the public 
interest to impose the sanctions specified by the re- 
spondents in their Offers of Settlement. 


Accordingly, IT IS ORDERED that all trading in secu- 
rities options in Bache’s South Bend, Indiana and Co- 
lumbia, South Carolina branch offices is suspended for 
a period of forty five (45) days for any accounts for 
which a written application to trade in such options has 
not been submitted to Bache prior to the entry of this 
Order. 


iT IS FURTHER ORDERED that Moise is barred from 
associating in any principal or supervisory capacity, 
with any broker, dealer, investment company or munic- 
ipal securities broker or dealer without the prior written 
consent of the Commission. 


IT IS FURTHER ORDERED that Cleary is suspended 
from association with any broker, dealer, investment 
advisor or investment company for a period of fifteen 
(15) calendar days from the effective date of this Order. 


IT |S FURTHER ORDERED that Genetti is barred from 
association with any broker, dealer, investment com- 
pany or investment advisor provided that after two 
years he may apply to become reassociated in a non- 
supervisory capacity upon a showing to the Commis- 
sion that he will be adequately supervised. 


This Order shall be effective on the second Monday fol- 
lowing the date of this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14724/May 1, 1978 


Administrative Proceeding File No. 3-5339 


In the Matter of 


FLOW OF CAPITAL SECURITIES, INC. 
(8-20345) 
PETER PAUL SMETEK, JR. 


ORDER AMENDING FINDINGS AND ORDER IMPOS- 
ING REMEDIAL SANCTIONS 


The Commission having entered Findings and Order 
Imposing Remedial Sanctions in this matter on Febru- 
ary 15, 1978 and the Commission having further con- 
sidered this matter! and the Commission having deter- 
mined it to be in the public interest, 


HEREBY ORDERS, that said Findings and Order be, 
and hereby are amended by substituting the words “as 
a financial principal” for the words “in a supervisory 
capacity” in subparagraph two (2) of page four which 
enumerated certain undertakings contained in the Re- 
spondents’ Offer of Settlement. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14725/May 1, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY CHICAGO BOARD OPTIONS EXCHANGE, INCOR- 
PORATED 


File No. SR-CBOE-78-12 





1 In the Matter of Flow of Capital Securities, Inc., et al, 
Adm. Proc. File No. 3-5339, instituted on December 1, 
1977. 





The Chicago Board Options Exchange, Incorporated 
(“CBOE”) filed with the Commission on April 19, 1978, 
pursuant to Section 19(b) of the Securities Exchange 
Act of 1934, as amended by the Securities Acts 
Amendments of 1975, and Rule 19b-4 thereunder, 
copies of a proposed rule change to amend CBOE Rule 
4.17, captioned “Restriction of Out-of-the-Money Op- 
tions” (the “Proposal”’). The Proposal, if adopted, 
would permit, in certain circumstances, the entry of 
orders to purchase “deep-out-of-the-money” puts to 
offset long positions in either the stock underlying 
those puts or securities exchangeable or convertible 
into such underlying stock. 


Publication of the Proposal is expected to be made in 
the Federal Register during the week of May 8, 1978. In 
order to assist the Commission to determine whether 
to approve the proposed rule change or institute pro- 
ceedings to determine whether the proposed rule 
change should be disapproved, interested persons are 
invited to submit written data, from the date of publica- 
tion in the Federal Register. Persons desiring to make 
written comments should file six copies thereof with 
the Secretary of the Commission, Securities and Ex- 
change Commission, 500 North Capitol Street, Wash- 
ington, D.C. 20549. Reference should be made to File 
No. SR-CBOE-78-12. 


Copies of the Proposal, all subsequent amendments, 
all written statements with respect to the Proposal 
which are filed with the Commission, and of all written 
communications relating to the Proposal between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for in- 
spection and copying at the Commission’s Public Ref- 
erence Room, 1100 L Street, N.W. Washington, D.C. 


Copies of the Proposal and of any subsequent amend- 
ments will also be available at the principal office of 
the Chicago Board Options Exchange, Incorporated. 


For the Commission, by the Division of Market Regula- 
tion pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14726/May 2, 1978 


In the Matter of 


MUNICIPAL SECURITIES RULEMAKING BOARD 
Suite 507 


1150 Connecticut Avenue, N.W. 
Washington, D.C. 20036 


(SR-MSRB-78-6) 


ORDER APPROVING PROPOSED RULE CHANGE 


On March 9, 1978, the Municipal Securities Rule- 
making Board (the “MSRB”) filed with the Commis- 
sion, pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) 
and Rule 19b-4 thereunder, copies of a proposed rule 


. change to amend its interdealer uniform practice rule 


(1) to extend the time period for the completion of all 
close-out procedures from 30 business days following 
settlement date to 90 business days following such 
date; (2) to require a purchaser to specify in a close-out 
notice no more than five business days during which a 
close-out may be executed pursuant to such notice; (3) 
to limit to the initial close-out notice for a transaction 
the availability of an extension of the time for execu- 
tion of aclose-out based on an “adequate explanation” 
by the seller; and (4) to provide that completion of a 
transaction at any point in time cancels all outstanding 
close-out notices with respect to that transaction. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Secu- 
rities Exchange Act Release No. 14584 (Mar. 21, 1978) ) 
and by publication in the Federal Register (43 FR 12977 
(Mar. 28, 1978) ). The Commission received one written 
statement which favored the proposed rule change. 
That statement was considered and made available to 
the public at the Commission’s Public Reference 
Room. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to the 
MSRB, and in particular, the requirements of Section 
15B of the Act and the rules and regulations there- 
under. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regula- 
tion pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14727/May 2, 1978 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


(SR-NYSE-77-36) 


ORDER APPROVING PROPOSED RULE CHANGE 


On November 30, 1977, the New York Stock Exchange, 
Inc. filed with the Commission, pursuant to Section 
19(b)(1) of the Securities Exchange Act of 1934, 15 
U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 there- 
under, copies of a proposed rule change which governs 
procedures for the prohibition or limitation with re- 
spect to access to services offered by the Exchange or 
a member thereof. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Secu- 
rities Exchange Act Release No. 34-14271, December 
14, 1977 and by publication in the Federal Register (43 
FR 804, January 4, 1978). All written communications 
relating to the proposed rule change between the 
Commission and any person were considered and (with 
the exception of those statements or communications 
which may be withheld from the public in accordance 
with the provisions of 5 U.S.C. §552) were made avail- 
able to the public at the Commission’s Public Ref- 
erence Room. 


The Commission finds that the proposed rule change ‘s 
consistent with the requirements of the Act and wie 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the require- 
ments of Section 6, and the rules and regulations 
thereunder. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regula- 


tion pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14728/May 2, 1978 


NOTICE OF EXTENSION OF THE PERIOD FOR THE 
SUBMISSION OF WRITTEN COMMENTS ON THE 
HEARINGS INTO THE ESTABLISHMENT OF A 
NATIONAL CLEARANCE AND SETTLEMENT SYS- 
TEM. 


On March 7, 8, 9 and 10, 1978,1 and April 19 and 20, 
1978,2 the Commission held public hearings into the 
establishment of a national clearance and settlement 
system. In Release No. 14648, the Commission indi- 
cated that written comments in this proceeding would 
be accepted until April 30, 1978. 


The Commission has extended the period for submis- 
sion of written comments to May 19, 1978. Six copies 
of each comment letter should be submitted to George 
A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
600-15. All communications will be placed in that file 
and will be available for public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14729/May 2, 1978 


NOTICE OF WITHDRAWAL OF PROPOSED RULE 
CHANGE BY NEW YORK STOCK EXCHANGE, INC. 





1 Securities Exchange Act Release No. 14411 (January 
25, 1978), 43 FR 4295 (February 1, 1978). Transcripts of 
the March hearings are available at the Commission’s 


Public Reference Room, 1100 L Street, N.W., 
Washington, D.C., and, upon request, at the 
Commission’s regional offices. 


2 Securities Exchange Act Release No. 14648 (April 11, 
1978), 43 FR 16231 (April 17, 1978). Transcripts of the 
April hearings are available at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C., and upon request, at the Commission’s regional 
offices. 





File No. SR-NYSE-78-25 


The New York Stock Exchange, Inc. (“NYSE”), by letter 
dated April 28, 1978, withdrew a proposed rule change 
(File No. SR-NYSE-78-25) which had been submitted 
on April 13, 1978, pursuant to Section 19(b) of the Se- 
curities Exchange Act of 1934 (the “Act”) and Rule 
19b-4 thereunder. The proposal would have provided 
for the registration of, and the imposition of certain 
obligations upon, members acting as odd-lot bond 
dealers on the Exchange. The purpose of that proposal 
was to qualify members’ bond transactions on the 
NYSE for the exemption to Section 11(a)(1) of the Act 
set forth in paragraph (A) thereunder, namely, any 
transaction by a dealer acting in the capacity of a mar- 
ket maker. The NYSE’s decision to withdraw File No. 
SR-NYSE-78-25 is predicated upon the Commission’s 
adoption of Temporary Rule 11a1-4(T) [17 CFR 
240.11a1-4(T) ] under Section 11(a)(1)(H) of the Act, ef- 
fective May 1, 1978. Rule 11a1-4(T) exempts members’ 
exchange transactions in bonds and other forms of in- 
debtedness from the prohibitions of Section 11(a)(1) of 
the Act. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14730/May 3, 1978 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities 
Exchange Act of 1934 (Exchange Act), the Securities 
Investor Protection Act of 1970 and the Investment Ad- 
visers Act of 1940 against Stilwell, Coker & Co., Inc., 
S.C. Associates, Inc. and First South Carolina Corp. of 
Charleston, South Carolina, Charles D. Stilwell of 
Charleston, South Carolina, Stephen C. Coker of 
Mount Pleasant, South Carolina, Vincent P. Kane of 
Mount Pleasant, South Carolina, Howard Spencer Hart 
of Beaufort, South Carolina, Donald R. Huffman of 





*See Securities Exchange Act Release No. 14713 (April 
17, 1978). 


Charleston Heights, South Carolina, Joan H. 
Schumann of Miami, Florida, Alfred R. Hughes, Jr. of 
Mount Pleasant, South Carolina, and Margaret C. 
Thornal of Charleston, South Carolina. 


The proceedings are based upon allegations of the 
Commission’s staff that respondents violated the pro- 
visions of the federal securities laws listed hereinafter: 


Name Sections 


Stilwell, Coker & Co., 
Inc. 


Section 17(a) of the Securi- 
ties Act, Sections 10(b), 
15(b) 15(c)(3) and 17(a) of 
the Exchange Act and Sec- 
tions 204, 206(1) and 206(2) 
of the Advisers Act and 
Rules 10b-5, 15b-3, 15c3-1, 
17a-3, 17a-4, 17a-5 and 
204-2(a) promulgated under 
the respective acts; 

S.C. Associates, Inc. Section 17(a) of the Securi- 
ties Act, Sections 10(b), 
15(c)(3) and 17(a) of the Ex- 
change Act and Sections 
204 and 206(1) and 206(2) 
of the Advisers Act and 
Rules 10b-5, 15c3-1, 17a-3, 
17a-4, 17a-5 and 204-2(a) 
promulgated under the re- 
spective acts; 


First South Carolina 
Corp. 


Section 17(a) of the Securi- 
ties Act, Sections 10(b), 
15(c)(3) and 17(a) of the Ex- 
change Act and Sections 
204, 206(1) and 206(2) of 
the Advisers Act and Rules 
10b-5, 15c3-1, 17a-3, 17a-4, 
17a-5 and 204-2(a) promul- 
gated under the respective 
acts; 


Charles D. Stilwell Section 17(a) of the Securi- 
ties Act, Sections 10(b), 
and 15(b), 15(c)(3) and 
17(a) of the Exchange Act 
and Sections 204 and 
206(1) and 206(2) of the Ad- 
visers Act and Rules 10b-5, 
15b-3, 15c3-1, 17a-3, 17a-4, 
17a-5 and 204-2(a) promul- 
gated under the respective 
acts; 


Stephen C. Coker Section 17(a) of the Securi- 


ties Act, Sections 10(b), 
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15(b), 15(c)(3) and 17(a) of 
the Exchange Act and Sec- 
tions 204, 206(1) and 206(2) 
of the Advisers Act and 
Rules 10b-5, 15b-3, 15c3-1, 
17a-3, 17a-4, 17a-5 and 
204-2(a) promulgated under 
the respective acts; 


Section 17(a) of the Securi- 
ties Act, Sections 10(b), 
15(b), 15(c)(3) and 17(a) of 
the Exchange Act and Sec- 
tions 204 and 206(1) and 
206(2) of the Advisers Act 
and Rules 10b-5, 15b-3, 
15c3-1, 17a-3, 17a-4, 17a-5 
and 204-2(a) promulgated 
under the respective acts; 


Vincent P. Kane 


Howard Spencer Hart Section 17(a) of the Securi- 
ties Act and Section 10(b) 
of the Exchange Act and 
Rule 10b-5 thereunder; 
Donald R. Huffman Section 17(a) of the Securi- 
ties Act, Sections 10(b), 
15(c)(3), and 17(a) of the 
Exchange Act and Sections 
204, 206(1) and 206(2) of 
the Advisers Act and Rules 
10b-5, 15c3-1, 17a-3, 17a-4, 
and 204-2(a) promulgated 
under the respective acts; 
Joan H. Schumann Section 17(a) of the Securi- 
ties Act, Sections 10(b), 
15(c)(3) and 17(a) of the Ex- 
change Act and Sections 
204, 206(1) and 206(2) of 
the Advisers Act and Rules 
10b-5, 15c3-1, 17a-3, 17a-4, 
17a-5 and 204-2(a) promul- 
gated under the respective 
acts; 

Alfred R. Hughes, Jr. Sections 15(c)(3) and 17(a) 
of the Exchange Act and 
Rules 15c3-1 and 17a-3 
thereunder; 

Margaret C. Thornal Section 17(a) of the Securi- 
ties Act, Sections 10(b), 
and 17(a) of the Exchange 
Act and Rules 10b-5, 17a-3, 
and 17a-4 thereunder. 


A hearing will be scheduled by further order to take evi- 
dence on the staff allegations and to afford the re- 
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spondents an opportunity to offer any defenses there- 
under for the purpose whether any action of a remedial 
nature is necessary or appropriate in the public 
interest. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14731/May 3, 1978 


COMMISSION ORDERS HEARING ON SECTION 12(h) 
APPLICATION 


The Anaconda Company (the “Applicant”) has made 
application for exemption under Section 12(h) of the 
Securities Exchange Act of 1934 (the “Act”) from the 
reporting provisions of Sections 13 and 15(d) of the 
Act. 


The Applicant was a Montana corporation whose suc- 
cessor (also called The Anaconda Company), a Dela- 
ware. corporation, became a wholly-owned subsidiary 
of Atlantic Richfield Company, a Pennsylvania corpo- 
ration, on January 12, 1977. The Applicant has approx- 
imately $140,744,000 principal amount of 6-5/8% 
Debentures Due 1993 (“Debentures”) outstanding. 


The Applicant contends that the requested exemption 
should be granted because of the limited number of 
holders of securities and trading in the Debentures; the 
expense of preparing the required reports; the incon- 
sistency between the Applicant’s pre-merger and post- 
merger financial statements; and the fact that the 
Atlantic Richfield Company is not expected to permit 
default on the Debentures, although it has not 
assumed or guaranteed them. 


The Commission has ordered that a hearing to deter- 
mine whether the application should be granted or 
denied be held on June 29, 1977 at 10:00 a.m. at the of- 
fices of the Securities and Exchange Commission, 
Room 776, 500 North Capitol Street, Washington, D.C. 
Any person desiring to be heard is directed to file with 
the Secretary of the Commission his request as pro- 
vided by Rule 9(c) of the Commission’s Rules of Prac- 
tice, setting forth any issues of fact or law which he de- 
sires to controvert and/or setting forth any additional 
issues which he feels should be considered. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 14732/May 3, 1978 


Administrative Proceeding File No. 3-5416 


In the Matter of 


RUETGERS-NEASE CHEMICAL COMPANY, INC. 


File No. 81-341 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Ruetgers-Nease 
Chemical Company, Inc. (“Applicant”), a wholly- 
owned subsidiary of Rutgers Chemical Corp., pursuant 
to Section 12(h) of the Securities Exchange Act of 1934 
(the “1934 Act’) for an exemption from the reporting re- 
quirements of Section 15(d) of the 1934 Act. 


It appeared to the Commission that the granting of the 
requested exemption would not be inconsistent with 
the public interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 34-14733/May 3, 1978 


Administrative Proceeding File No. 3-5404 


In the Matter of 


THOMSON MCKINNON EMPLOYEE STOCK OWNER- 
SHIP TRUST 


(File No. 81-318) 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE ACT. 


The Securities and Exchange Commission has issued 
an order granting the application of Thomson 


McKinnon Employee Stock Ownership Trust (“Appli- 
cant”) pursuant to Section 12(h) of the Securities Ex- 
change Act of 1934, as amended, for an exemption 
from the provisions of Section 15(d) of that Act. 


It appears to the Commission that the exemption is not 
inconsistent with the public interest or the protection 
of investors since the obligations attendant to the pub- 
licly held securities of the Applicant, a debt issue, are 
guaranteed by Thomson McKinnon Inc., the corpora- 
tion for whose benefit the Applicant was created and 
which is subject to the reporting requirements of the 
Securities Exchange Act of 1934. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 34-14734/May 3, 1978 


Administrative Proceeding File No. 3-5372 


In the Matter of 


TERMINAL RAILROAD ASSOCIATION OF ST. LOUIS 


File No. 81-300 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE ACT. 


The Securities and Exchange Commission has issued 
an order granting the application of Terminal Railroad 
Association of St. Louis, Inc. (“Applicant”), a Missouri 
corporation, pursuant to Section 12(h) of the Securities 
Exchange Act of 1934, as amended, for an exemption 
from the provisions of Section 13 of that Act. 


It appears to the Commission that the exemption is not 
inconsistent with the public interest or the protection 
of investors since the Applicant has a small number of 
bondholders and its obligations attendant to the debt 
securities are guaranteed by other reporting com- 
panies. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14735/May 3, 1978 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-78-4) 


ORDER APPROVING PROPOSED RULE CHANGE 


On March 2, 1978, the American Stock Exchange, Inc. 
filed with the Commission, pursuant to Section 
19(b)(1) of the Securities Exchange Act of 1934, 15 
U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 there- 
under, copies of a proposed rule change to eliminate 
the initial and maintenance capital requirements of 
$75,000 and $52,000, respectively, applicable to reg- 
istered traders in equity securities. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release (Securi- 
ties Exchange Act Release No. 14539, March 7, 1978) 
and by publication in the Federal Register (43 FR 
10660, March 14, 1978). All written statements with 
respect to the proposed rule change which were filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person were considered and (with 
the exception of those statements or communications 
which may be withheld from the public in accordance 
with the provisions of 5 U.S.C. §552) were made avail- 
able to the public at the Commission’s Public Ref- 
erence Room. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the require- 
ments of Section 6, and the rules and regulations 





10On May 1, 1978, the Commission approved another 
Amex proposal, File No. SR-Amex-78-10, which would 
allow members, including floor traders, to act as 
Registered Equity Market Makers (“REMM’s”) in a 


limited number of listed issues selected by the 
registrant; the minimum capital for a REMM would be 
that prescribed by Exchange Act Rule 15c3-1 [17 CFR 
240.15c3-1]. For further information on File No. 
SR-Amex-78-10, See Securities Exchange Act Release 
No. 14718 (May 1, 1978). 
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thereunder. While the Amex would no longer impose a 
specific capital requirement on a member who main- 
tains the status of a registered trader in stocks after 
May 1, 1978,2 the member would be subject to the 
Commission’s Uniform Net Capital Rule [17 CFR 
240.15c3-1]. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it is hereby is, approved. 


For the Commission, by the Division of Market Regula- 
tion pursuant to delegated authority. 


~ 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14736/May 4, 1978 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (“Exchange Act”) the single ten day sus- 
pension of exchange and over-the-counter trading for 
the period commencing at 3:30 p.m. (EDT) on May 4, 
1978 and terminating at midnight (EDT) on May 13, 
1978 of the securities of Sequential Information Sys- 
tems, Inc. (“Sequential”) a Delaware corporation with 
principal executive offices located at 249 North Saw 
Mill River Road, Elmsofd, New York 10523. 


The Commission initiated the suspension of trading in 
Sequential’s securities because of the company’s fail- 
ure to file with the Commission at least the following: 
certified financial statements required to be filed as 
part of its annual report on Form 10-K for the fiscal year 
ended July 31, 1977 and the quarterly reports on Form 
10-Q for the fiscal quarters ended October 31, 1977 and 
January 31, 1978; and because of questions which have 
arisen regarding the sale by the company on December 





2 An Amex registered trader may effect on-floor 
proprietary transactions in stocks after May 1, 1978, if 
the member meets the “business mix” test in Section 
11(a)(1)(G)(i) of the Act and effects any such transaction 
in accordance with subparagraph (ii) of that section and 
Temporary Rule 11a1-1(T) under the Act [17 CFR 
240.11a1-1(T)]. 





8, 1977 of 15,000,000 newly issued shares of Sequen- 
tial’s common stock in a private transaction pursuant 
to an exemption from the registration requirement of 
the Securities Act of 1933, resulting in the lack of ade- 
quate and accurate public information about the com- 
pany’s operations and financial condition. 


The Commission cautions broker-dealers, share- 
holders and prospective purchasers that they should 
carefully consider the foregoing information along with 
all other currently available information and any 
information subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no 
quotation may be entered unless and until they have 
strictly complied with all of the provisions of said rule. 
If any broker or dealer has any questions as to whether 
or not he has complied with said rule, he should not 
enter any quotation but immediately contact the staff 
of the Division of Enforcement in Washington, D.C. If 
any broker or dealer is uncertain as to what is required 
by Rule 15c2-11, he should refrain from entering quota- 
tions relating to the securities in question until such 
time as he has familiarized himself with said rule and is 
certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in viola- 
tion of said rule, the Commission will consider the 
need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14737/May 4, 1978 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-78-7) 


and 


In the Matter of 


THE NEW YORK STOCK EXCHANGE. INC- 
11 Wall Street 
New York, New York 10005 


(SR-NYSE-78-12) 


ORDER APPROVING PROPOSED RULE CHANGES 


On February 23 and 24, 1978, the New York Stock Ex- 
change, Inc. (“NYSE”) and the American Stock Ex- 
change Inc. (“Amex”) respectively filed with the Com- 
mission, pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) 
and Rule 19b-4 thereunder, copies of proposed rule 
changes which would provide investors with simple 
and inexpensive procedures for the arbitration of small 
claims against member firms.' The proposed rules 
would provide for determination by a single arbitrator 
knowledgeable in securities matters of disputes be- 
tween brokerage firms and customers involving 
amounts not exceeding $2,500.2 


Notice of the proposed rule changes together with the 
terms of substance of the proposed rule changes was 
given by publication of Commission releases (Securi- 
ties Exchange Act Release Nos. 14546 and 14547, 
March 10, 1978) and by publication in the Federal 
Register (43 FR 10994 and 10996, March 16, 1978). All 
written statements with respect to the proposed rule 
changes which were filed with the Commission and all 
written communications relating to the proposed rule 
changes between the Commission and any person 
were considered and were made available to the public 
at the Commission’s Public Reference Room. 


The Commission finds that the proposed rule changes 
are consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to the 





1 On April 12, 1978, the NYSE filed with the 
Commission an amendment to its proposed rule change 
clarifying its constitutional provisions with respect to 
the composition of its arbitration panels. 


2 The proposed rules also provide a procedure for 
interposing related counterclaims. This procedure is to 
be clarified by the NYSE and the Amex with respect to 
the scope of “related” counterclaims; the clarification 
will be reflected in the stated policies, practices, or 
interpretations of the exchanges, as well as in the 
arbitration booklet to be distributed to public investors. 
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NYSE and the Amex, and in particular, the require- 
ments of Section 6 and the rules and regulations there- 
under. The proposed rule changes will provide a more 
effective, efficient and economical dispute resolution 
system for public investors with small claims and thus 
will protect investors and the public interest. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule changes be, and they hereby are, approved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20521/April 28, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5928/April 28, 1978 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20522/April 28, 1978 


In the Matter of 

THE COLUMBIA GAS SYSTEM, INC. 
20 Montchanin Road 

Wilmington, Delaware 19807 
(70-6149) 
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NOTICE OF PROPOSED ISSUANCE AND SALE OF 
SHORT-TERM NOTES TO BANKS AND TO DEALERS 
IN COMMERCIAL PAPER AND EXCEPTION FROM 
COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that The Columbia Gas 
System, Inc. (“Columbia”), a registered holding 
company, has filed an application with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Section 6(b) 
of the Act and Rule 50(a)(5) promulgated thereunder as 
applicable to the following proposed transactions. All 
interested persons are referred to the application, 
which is summarized below, for a complete statement 
of the proposed transactions. 


Columbia requests authority to issue and sell through 
May 31, 1979, short-term notes to banks and 
commercial paper aggregating up to $260,000,000. 
Generally, Columbia will make the proceeds from the 
sale of these notes available to its subsidiary 
companies for the purchase of gas for underground 
storage and other liquid hydrocarbons inventories and 
for other short-term requirements. In this regard, see 
Columbia’s filing for intrasystem financing (File No. 
70-6142). It is stated that the short-term gas and liquid 
hydrocarbon requirements of approximately 
$260,700,000 may make it necessary to have 
outstanding at any one time up to May 31, 1979, the 
aforesaid short-term notes in the aggregate amount of 
$260,000,000. 


Columbia proposes to issue and sell commercial paper 
to one or more dealers, and it will continue to do so as 
long as the effective interest rate is less than the 
effective interest cost which Columbia would have to 
pay to banks for an equivalent amount of funds as of 
the date of borrowing, except that, in order to obtain 
greater flexibility, commercial paper may be issued 
with a maturity of not more than 60 days from the date 
of issue with an effective interest cost in excess of 
such effective interest cost on bank borrowings. 


The commercial paper will be in the form of promissory 
notes with maturities not to exceed 270 days and will 
not be prepayable prior to maturity. The actual 
maturities will be determined by market conditions, 
effective interest cost to Columbia, and Columbia’s 
anticipated cash requirements at the time of issuance. 
The commercial paper notes will be issued in 
denominations of not less than $50,000 and not more 
than $5,000,000 and will be sold at a discount which 
will be not in excess of the discount rate per annum 
prevailing at the date of issuance for commercial paper 
of the particular maturity and rating. 


It is stated that no commission or fee will be payable in 
connection with the issuance and sale of the 
commercial paper notes. Each dealer, as principal, will 





reoffer such notes at a discount rate of 1/8 of 1% per 
annum less than the discount rate to Columbia. The 
reoffering will be made to not more than an aggregate 
of 200 customers of the dealers, such customers to be 
identified and designated in lists (nonpublic) prepared 
in advance. No additions will be made to the customer 
lists, which will consist of institutional investors, 
without first advising this Commission. It is expected 
that Columbia’s commercial paper notes will be held by 
customers to maturity, but, if they wish to resell prior 
thereto, the applicable dealer, pursuant to a repurchase 
agreement, will repurchase the notes and reoffer the 
same to others in its specified list of customers. 


Columbia requests exception from the competitive 
bidding requirements of Rule 50 for the proposed issue 
and sale of its commercial paper. In support of this 
request, Columbia states that the proposed 
commercial paper notes will have a maturity of nine 
months or less, that it is not practical to invite 
competitive bids for commercial paper, and that 
current rates for commercial paper for such prime 
borrowers as Columbia are published daily in financial 
publications. 


Columbia proposes that up to $260,000,000 of the 
proposed short-term borrowings may be in the form of 
short-term bank notes, issued from time to time in 
accordance with proposed credit-lines with partici- 
pating banks. In no event will the proposed bank 
borrowings and/or commercial paper exceed an 
aggregate amount of $260,000,000, at any one time 
outstanding. A list of such banks and information 
regarding the terms of such borrowings are to be filed 
by amendment. The notes are to be repaid on or before 
May 31, 1979, and will be prepayable, in whole or in 
part, without penalty. 


The expenses to be paid by Columbia in connection 
with the proposed transactions are estimated at 
$10,400, including rating fees estimated at $7,000 and 
charges for services of Columbia Gas System Service 
Corporation estimated at $1,200. Columbia has also 
requested that authority be granted to file certificates 
under Rule 24 with respect to the proposed 
transactions on a quarterly basis. 


The application states that no State commission and 
no Federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 22, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 


Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application, as filed or as it 
may be amended, may be granted as provided in Rule 
23 of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20523/April 28, 1978 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
Wilmington, Delaware 


COLUMBIA GAS OF WEST VIRGINIA, INC. 
COLUMBIA GAS OF KENTUCKY, INC. 
COLUMBIA GAS OF VIRGINIA, INC. 
COLUMBIA GAS OF PENNSYLVANIA, INC. 
COLUMBIA GAS OF NEW YORK, INC. 
COLUMBIA GAS OF MARYLAND, INC. 


COLUMBIA GAS OF OHIO, INC. 
Columbus, Ohio 


COLUMBIA GAS TRANSMISSION CORPORATION 
Charleston, West Virginia 


COLUMBIA GULF TRANSMISSION COMPANY 
Houston, Texas 


COLUMBIA HYDROCARBON CORPORATION 
COLUMBIA COAL GASIFICATION CORPORATION 
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THE INLAND GAS COMPANY, INC. 
Ashland, Kentucky 


COLUMBIA GAS DEVELOPMENT CORPORATION 
COLUMBIA LNG CORPORATION 


COLUMBIA GAS DEVELOPMENT OF CANADA LTD. 
Wilmington, Delaware 


(70-6142) 
ORDER AUTHORIZING INTRASYSTEM FINANCING 


The Columbia Gas System, Inc. (“Columbia”), a 
registered holding company, and its subsidiary 
companies named above have filed an application- 
declaration and an amendment thereto with this 
Commission pursuant to Sections 6(b), 9, 10, 12(b) and 
12(f) of the Public Utility Holding Company Act of 1935 
(“Act”) and Rules 43, 45 and 50(a)(3) promulgated 
thereunder regarding the following proposed 
transactions. 


It is proposed that certain subsidiaries of Columbia 
listed below issue and sell to Columbia prior to April 1, 
1979, common stock (‘‘Common Stock’’) and 
installment promissory notes (collectively, the 
“Installment Notes”) up to the amounts indicated: 


Equity 


The Installment Notes will be nonregistered and dated 
the date of their issue. The principal amounts will be 
due in twenty (20) equal annual installments on March 
31st of each of the years 1980 to 1999, inclusive. 
Interest on all notes will accrue from the date of 
issuance and is to be paid semi-annually in accordance 
with the provisions of said note on the unpaid principal 
thereof until fully paid. The interest rate will be the 
actual cost of money to Columbia with respect to its 
last sale of debentures prior to the issuance of said 
Notes, decreased by an amount necessary in order that 
the interest rate be a multiple of 1/10th of 1%. 
Columbia sold $75,000,000 principal amount of 
debentures on May 19, 1976 (HCAR No. 19518), at a 
cost of money of 9.327%, and may sell additional 
long-term securities during the financing period. The 
Installment Notes to be issued initially will, therefore, 
bear an interest rate of 9.3% and Installment Notes to 
be issued subsequent to Columbia’s future financings 
will carry an interest rate related to the last such sale of 
securities prior to the issuance of said Notes. None of 
the Installment Notes will be purchased by Columbia 
subsequent to March 31, 1979. 


It is stated that the proceeds from the issuance and 
sale of the Common Stock and Installment Notes, 
together with funds, generated from internal sources, 
will be used to finance these subsidiaries’ capital 


Installment 
Notes 





No. of 
Shares 


Par 
Value 


Aggregate Aggregate 
Amount Amount 





$ 
Columbia of 


Kentucky 
Columbia of 

Ohio 
Columbia of 

Maryland 
Columbia of 

New York 
Columbia of 

Pennsylvania 
Columbia of 

Virginia 
Columbia of 

West Virginia - 
Columbia Gulf 362,049 
Development U.S. - 
Development Canada 260,000 
Inland - 
Coal Gasification 560,000 


14,000,000 


9 $ : 


500,000 500,000 


10,500,000 10,500,000 


700,000 700,000 


300,000 300,000 


8,100,000 8,100,000 


700,000 700,000 
= 3,000,000 
9,051,225 3,000,000 
= 46,000,000 
6,500,000 - 
800,000 
14,000,000 


3,000,000 
12,051,225 
46,000,000 

6,500,000 

800,000 
28 ,000,000(1) 





$ 29,551,225 


$ 87,600,000 


$ 117,151,225 
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involve estimated expenditures for 1978 as follows: 


Gross 


Additions 


$ 


Columbia of Kentucky 
Columbia of Ohio 
Columbia of Maryland 
Columbia of New York 
Columbia of Pennsylvania 
Columbia of Virginia 
Columbia of West Virginia 
Columbia Gulf 
Development U.S. 
Development Canada 
Inland 


1,597,000 
18,232,000 
1,101,000 
656,000 
10,394,000 
1,003,000 
4,991,000 
31,902,000 
96,677,000 
18,419,000 
4,151,000 


Net 
Salvage 
and Non- 


Cash Items 


$ 


172,000 
387,000 
(25,000) 
(33,000) 
565,000 
1,027,000 
1,123,000 
867,000 


942,000 


expenditure programs and corporate needs which Commission’s Order of December 31, 1974 (HCAR No. 
18749) authorized the issuance and sale from time to 


Net 
Capital 


Expenditures 





$ 


1,425,000 
17,845,000 
1,126,000 
689,000 
9,829,000 
1,003,000 
3,964,000 
30,779,000 
95,810,000 
18,419,000 
3,209,000 


Coal Gasification 


22,941,000 


1,830,000 21,111,000 





212,064,000 





6,855,000 205,209,000 











The projected net capital expenditures for 1978 for the 
entire Columbia system are estimated at $321,932,000. 
This amount includes expenditures for projects to 
maintain and/or increase Columbia’s gas supply 
reserves which are estimated to approximate 
$182,376,000 or 57% of the system’s net capital 
expenditures. The expenditures for such projects 
include advances to producers, new gas transportation 
facilities, liquefied natural gas regasification facilities, 
the exploration for and development of gas reserves, 
and the research and development of the gasification 
of coal. 


By order dated December 31, 1974 (HCAR No. 18749), 
the Commission approved the joint development 
agreement (“Agreement”) entered into on May 15, 
1974, by Columbia’s wholly owned subsidiary, 
Columbia Coal Gasification Corporation (“CG”) and 
the Carter Oil Company (‘Carter’). The Agreement was 
entered into subject to Commission approval and 
provided for the joint development of two West Virginia 
coal mines. The first mine is being developed in Wayne 
County, West Virginia. It is stated that deliveries are 
anticipated to begin in mid-1979 and expected to reach 
annual design capacity of 2.2 million tons in early 
1982. The second mine of equal capacity will be 
developed in Lincoln County, West Virginia and its 
operations are expected to begin approximately two 
years after the opening of the first mine. The 





time through December 31, 1975, by CG of up to 
$11,000,000 of its securities to Columbia for the 
development and operation of the two West Virginia 
mines. That order further stated that the balance of the 
required financing would be the subject of future 
applications to the Commission. CG now proposes to 
issue up to $28,000,000 of securities to Columbia, 
including $25,000,000 for mine development, including 
operating expenses. 


It is also proposed that Columbia advance on open 
account to certain subsidiaries, and have outstanding 
from time to time, up to an aggregate amount of 
$260,700,000 to finance the purchase by such 
subsidiaries of;underground storage gas inventories, 
miscellaneous ‘other inventories and for short-term 
seasonal purposes. 


It is stated that the most economical method of 
financing these inventories and other short-term 
seasonal requirements of subsidiary companies is to 
provide such funds on a short-term basis, to be taken 
as needed during the summer months and to be repaid 
during the winter form the proceeds of the sale of gas. 
It is further stated that the most feasible manner of 
accomplishing such short-term financing is to borrow 
the funds from Columbia. 
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The proposed advances will be limited to the amount of 
each subsidiary’s estimated short-term financing 
requirements as shown below: 


Columbia of Ohio 
Columbia of West Virginia 
Columbia of Kentucky 
Columbia of Virginia 
Columbia of Pennsylvania 
Columbia of Maryland 
Columbia of New York 
Columbia Transmission 
Hydrocarbon 

Columbia LNG 


$ 75,000,000 
24,000,000 
10,500,000 

2,000,000 
15,000,000 
800,000 
2,400,000 
100,000,000 
6,000,000 
25,000,000 


Total 


$260, 700,000 


The open account advances will initially bear interest at 
the rate in effect from time to time at the agent bank for 
Columbia’s short-term loan line of credit. Interest 
charges to the Subsidiaries subsequently will be 
adjusted, after the storage financing period, to the 
effective cost of money Columbia achieves on its 
short-term borrowing for this purpose. Substantially all 
of such advances are expected to be taken down by 
December 31, 1978, however, a portion may be taken 
down during the period January 1, 1979, through May 
31, 1979. The funds would be advanced, repaid and 
reborrowed, as required from time to time for periods 
not exceeding one year from the date of each advance. 
All such advances are to be repaid on or before May 31, 
1979. 


Authorization for the sale of securities has been 
obtained from the Pennsylvania Public Utility 
Commission and the Public Services Commission of 
West Virginia for Columbia of Pennsylvania and 
Columbia of West Virginia, respectively. The issuance 
of Installment Notes by Columbia of Kentucky, 
Columbia of Ohio, Columbia of New York, and 
Columbia of Virginia and the short-term advances to 
Columbia of Virginia is subject to the jurisdiction of 
the various state public utility regulatory commissions. 
No other state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transactions. It is stated 
that the issuance of the Installment Notes and 
Common Stock by subsidiaries is excepted from the 
competitive bidding requirements of Rule 50 by reason 
by paragraph (a)(3) thereof since the acquisition by 
Columbia of the Installment Notes and Common Stock 
will have been approved by this Commission pursuant 
to Section 10 of the Act. 


With respect to those portions of the application- 
declaration covering the issuance of Installment Notes 
by Columbia of Kentucky, Columbia of Ohio, Columbia 
of New York and Columbia of Virginia up to aggregate 
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principal amounts of $500,000, $10,500,000, $300,000, 
and $700,000, respectively, and short-term advances in 
the aggregate principal amount of $2,000,000 to 
Columbia of Virginia, the record in this proceeding is 
not yet complete and jurisdiction will be reserved over 
the proposed transactions relating thereto. 


Due notice of the filing of said application- 
declaration has been given in the manner prescribed in 
Rule 23 promulgated under the Act (HCAR No. 20479), 
and no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application- 
declaration, as amended, be granted and permitted to 
become effective except with respect to the 
transactions relating to those portions of the 
application-declaration as to which the record is not 
yet complete. 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith except 
with respect to the transactions relating to those 
portions of the application-declaration as to which the 
record is not yet complete. 


IT |S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it hereby 
is, granted and permitted to become effective forthwith 
except with respect to the transactions relating to 
those portions of the application-declaration as to 
which the record is not yet complete, subject to the 
terms and conditions prescribed in Rule 24 
promulgated under the Act, except that the time for 
filing the certification thereunder with respect to the 
proposed transactions is extended so as to allow filing 
on a quarterly basis. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved over the proposed transactions 
relating to the issuance of Installment Notes by 
Columbia of Kentucky, Columbia of Ohio, Columbia of 
New York and Columbia of Virginia and short-term 
advances to Columbia of Virginia pending completion 
of the record with respect thereto. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20524/April 28, 1978 


In the Matter of 
THE COLUMBIA GAS SYSTEM, INC. 


COLUMBIA GAS SYSTEM SERVICE CORPORATION 
Wilmington, Delaware 


(70-6136) 


ORDER AUTHORIZING INCREASE IN RETURN ON 
CAPITAL STOCK OF SUBSIDIARY 


The Columbia Gas System, Inc. (“Columbia”), a 
registered holding company, and Columbia Gas 
System Service Corporation (“Service”), its wholly 
owned subsidiary, have filed a declaration, and an 
amendment thereto with this Commission pursuant to 
Section 13 of the Public Utility Holding Company Act 
of 1935 (“Act”) and Rules 90 and 91 promulgated 
thereunder regarding the following proposed trans- 
actions. 


Service provides accounting, auditing, rate, stationery, 
insurance, depreciation, research, tax, environmental, 
financial, legal, statistical, electronic data processing 
and general advisory services to the affiliated operating 
company subsidiaries of Columbia. Subsidiaries of 
Columbia are billed by Service on a monthly basis to 
cover its operating costs and a return on invested 
capital for services requested. Service proposes to 
increase the compensation allowed on its capital stock 
owned by Columbia in order to adjust for increases in 
costs of capital that have occurred since 1968 when the 
Commission authorized the current compensation of 
6% on capital procured through the issuance of 
Service’s capital stock. 


Cost of debt capital to Columbia has ranged from 7% 
on debentures issued in 1968 to 10-1/8% on 
debentures issued in 1975, and the most recent issue 
of debentures in 1976 reflects an interest rate of 
9-1/8%. It is estimated that a new issue of debentures 
of Columbia at the present time would carry an interest 
rate of approximately 9%. It is stated that with current 
long-term interest rates on long-term debt of Columbia 
at a 9% level, it is not unreasonable that the cost of 
equity capital, which capital has a junior position in the 
capital structure and therefore bears greater financial 
risk than does senior capital, should be approximately 
12.5%. This rate of return on equity capital has been 
recognized as appropriate by all regulatory com- 
missions having jurisdiction over the subsidiaries of 
Columbia, with the exception of the West Virginia 
Commission. 


The Federal Power Commission (“FPC”), predecessor 
of the Federal Energy Regulatory Commission 


(“FERC”), and regulatory commissions of six of the 
seven states in which distribution subsidiaries . of 
Columbia operate, have allowed returns on 
subsidiaries’ equity capital that approximate 12.5%, 
and overall returns in the 9% to 10% range. Since 80% 
of the investment in regulated subsidiaries is in 
transmission subsidiaries, it is proposed that the 
compensation on capital stock allowed Service be 
based on the last allowed overall rate of return 
authorized by FERC. The last overall rate or return 
allowed by the FPC to transmission subsidi: ries of 
Columbia, reflecting both equity and debt costs, was 
9.49%, and was ordered on September 13, 1976. 
Applying the 9.49% overall rate of return to the total 
capitalization of Service at December 31, 1977, results 
in a total return allowance of $1,397,381 and 
subtracting the 1977 interest costs of $382,083 results 
in an allowance for equity of $1,015,298 or a return of 
12.1% on present equity outstanding. It is proposed 
that the 9.49% overall rate remain in effect until a new 
FERC rate of return is authorized. With reference to 
Rule 91 under the Public Utility Holding Company Act 
of 1935, it is stated that Service believes such 
compensation to be reasonable. It is further stated that 
Service charges to associates would increase by 
approximately $980,000 annually. 


Service further proposes to limit its capital stock to 
$8,400,000, the amount presently outstanding, 
representing 84,000 shares of common stock at a par 
value of $100 per share. No additional shares of capital 
stock are presently authorized. 


It is stated that additional long-term financing of 
Service will be provided through the issuance of 
installment promissory notes, at least until the capital 
structure of Service has substantially the same ratio of 
long-term debt capital to equity capital as does the 
consolidated capital structure of Columbia and its 
subsidiaries. 


It is stated that no state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said declaration, as 
amended, has been given in the manner prescribed in 
Rule 23 promulgated under the Act (HCAR No. 20481), 
and no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied, and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that the declaration as 
amended, be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
the Act and rules thereunder, that said declaration, as 
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amended, be, and it hereby is, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20525/April 28, 1978 


In the Matter of 

MIDDLE SOUTH UTILITIES, INC. 
SYSTEM FUELS, INC. 

MIDDLE SOUTH ENERGY, INC. 
MIDDLE SOUTH SERVICES, INC. 

NEW ORLEANS PUBLIC SERVICE, INC. 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


MISSISSIPP] POWER & LIGHT COMPANY 
Jackson, Mississippi 


(70-5889) 


ORDER APPROVING NUCLEAR FUEL PROCURE- 
MENT PROGRAM FOR HOLDING COMPANY 
SYSTEM, APPROVING TRANSFER OF NUCLEAR 
FUEL CONTRACTS AMONG SUBSIDIARIES AND 
DENYING REQUEST FOR HEARING 


Middle South Utilities, Inc. (“MSU”), a registered 
holding company, and Middle South Energy, Inc. 
(“MSE”), Middle South Services, Inc. (‘‘MSS’’), 
Arkansas Power & Light Company (“AP&L”), Louisiana 
Power & Light Company (“LP&L”), Mississippi Power 
& Light Company (“MP&L”) and New Orleans Public 
Service, Inc. (“NOPSI”), all wholly owned subsidiaries 
of MSU, and Systems Fuels, Inc. (“SFI”), a subsidiary 
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of AP&L, LP&L, MP&L and NOPSI, have filed a 
declaration and amendments thereto with this 
Commission pursuant to Sections 12(b), 12(f) and 15 of 
the Public Utility Holding Company Act of 1935 (‘‘Act”’) 
and Rules 87(b)(4), 90 and 91 promulgated thereunder 
with respect to the following proposed transaction. 


The formation of SFI was authorized by the 
Commission on December 17, 1971 (HCAR No. 17400). 
The functions. of SFI include purchasing fuel, 
prospecting for, acquiring and developing fuel 
reserves, acquiring or operating facilities necessary to 
produce, process, receive, store and transport fuels, 
including nuclear fuel, for the system’s public utility 
companies’ generating units and selling fuels to those 
operating companies. It may sell by-products and 
surpluses to nonaffiliated companies. 


SFI is extending its programs from fossil to nuclear 
fuel in order to accommodate the System’s increased 
commitment to nuclear power. The first System 
nuclear unit was placed in commercial operation in 
December 1974, and expenditures for nuclear fuel and 
related services are being made for four other nuclear 
units presently under construction. 


In effectuating the nuclear fuel procurement program, 
SFI will contract for the acquisition, conversion and 
enrichment of those nuclear materials required for the 
fabrication of nuclear fuel which may be utilized for any 
of the present or proposed System nuclear units and 
establish an inventory of such materials during their 
various stages of processing. Such components 
include U3Og concentrates or yellowcake produced by 
the mining and milling of uranium ore, unenriched UFg 
produced by the mining and milling of uranium ore, 
unenriched UFg produced by the conversion of 
yellowcake, and enriched UFg. When shipped to a 
fabrication facility, enriched UFg¢ is changed into UOo, 
made into pellets and inserted into rods for a fuel 
assembly—which would typically be appropriate for 
use only in a specific unit. It is contemplated that SFI 
will be responsible for the procurement and 
maintenance of contractual supplies and inventories 
through the enriched UFg stage. Each System 
operating company will contract for the fabrication of 
its own nuclear fuel and purchase from SFI the required 
enriched UFg. The operating company will own (or sell 
and lease back) the nuclear fuel during its use. SFI will 
arrange for reprocessing of spent fuel and will 
purchase uranium and plutonium residuals from the 
System companies thereafter. However, to the extent 
that a System company is obligated under any contract 
to sell uranium or plutonium residuals recovered by 
reprocessing of spent fuel to a third party, the System 
company rather than SFI will make such sale. Sales 
between SFI and the System companies will be made 





at cost, in accordance with Section 13(b) of the Act and 
the Rules and orders promulgated thereunder. 


There is at present no commercial reprocessing facility 
available in the United States, and it is uncertain what 
contractural arrangements may be necessary to provide 
for the reprocessing of spent fuel or the disposition of 
nuclear waste. SFI may sell spent fuel residuals, or 
dispose of nuclear waste to third parties. Any funds 
received by SFI from such sales would be used by SFI 
for its acquisition of other nuclear materials and to 
reduce the cost of nuclear materials sold by SFI to the 
System companies. In the event reprocessing facilities 
do not become available, SFI will assume 
responsibility for storage or final disposition of spent 
fuel assemblies. 


In connection with the initiation of its nuclear fuel 
procurement program, SFI will acquire certain nuclear 
materials and services, or, where feasible, contract 
rights to nuclear materials and services from other 
System companies. 


AP&L has commitments for a supply of U30g and UF, 
through 1989. SFI proposes to purchase from AP&L 
approximately 105,000 pounds of U30g and 


approximately 887,060 pounds of UsOg equivalent in 
the form of UFg, which are in excess of AP&L’s 
requirements through 1989. 


SFI will pay AP&L an amount equal to the cost of the 
uranium, including the allowance for funds used 
during construction (““AFUDC”) accrued with respect 
thereto. At December 31, 1977, the costs so defined 
would be $934,220 for the U3O0g and $11,813,036 for the 
UFg. 


In addition, SFI proposes to acquire from MSE any 
rights to yellowcake acquired by MSE prior to the date 
of the entry of the order herein. To date, MSE has 
acquired rights to approximately 220,000 pounds of 
U30g. SFI will pay MSE an amount equal to the actual 
costs incurred by MSE, plus applicable AFUDC. At 
present, the price would not exceed $5,148,137. 


SFI proposes to acquire by assignment from LP&L an 
enrichment contract between LP&L and the Energy 
Research & Development Agency (“ERDA”) dated 
December 31, 1973, and to acquire from MSE two 
enrichment contracts with ERDA dated May 24, 1974. 
These three enrichment contracts were originally 
intended to cover the enrichment requirements of 
LP&L’s Waterford Unit Three and Unit One and Unit 
Two of MSE’s Grand Gulf Generating Station, 
respectively, However, the separative work units (the 
units of enrichment services) to be provided under 


these three contracts may be used in connection with 
the supply of fuel for any nuclear reactor in the System. 


SFI will pay LP&L and MSE, respectively, an amount 
equal to the payments made under the contracts to be 
assigned, plus the AFUDC accrued with respect to 
such payments. At December 31, 1977,the price so 
defined would have been $4,663,208 to LP&L and 
$10,464,167 to MSE. 


SFI further proposes to acquire by assignment an 
enrichment contract between AP&L and ERDA dated 
April 12, 1971, and a conversion contract between 
AP&L and Eldorado Nuclear Limited, dated September 
20, 1971. Also, SFI proposes to acquire by assignment 
from MSS a yellowcake supply contract with an 
affiliated company of the Rio Tinto-Zinc Corporation, 
dated September 11, 1975, and a conversion contract 
with Allied Chemical Corporation, dated August 22, 
1975. The consent of Eldorado Nuclear Limited and the 
affiliated company of the Rio-Tinto-Zinc Corporation 
will be required prior to such assignments. 


It is further proposed that transfers of nuclear materials 
and spent fuels, subsequent to the transfers 
enumerated in this declaration, be reported to the 
Commission by Rule 24 certificate, filed on a quarterly 
basis. It is further agreed that SFI will make, keep and 
preserve for such periods, such accounts, cost- 
accounting procedures, correspondence and other 
records relating to any transaction in which SFI 
participates in the furtherance of the above-described 
program as may be required by Section 15 of the Act, or 
any rule, regulation or order promulgated thereunder 
and that all of the foregoing shall be subject at any 
time and from time to time to such reasonable 
periodic, special and other examinations by the 
Commission, or any representatives thereof, as the 
Commisison may prescribe. 


It is stated that no fees, commissions or expenses will 
be incurred in connection with the proposed 
transaction. Consent of the United States Deartment of 
Energy will be needed for the assignment, from LP&lI 
and MSE to SFI, of the enrichment contracts to which 
ERDA was a party. No state commission and no other 
federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


Due notice of the filing of said declaration was given in 
the manner prescribed in Rule 23 promulgated under 
the Act (HCAR No. 19656, August 20, 1976). The 
Arkansas Public Service Commission (“PSC”) 
requested a hearing on September 13, 1976. The PSC 
was concerned that the transfer of AP&L’s nuclear 
materials to SFI and ultimately to other MSU operating 
companies at cost rather than market prices would 
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deprive Arkansas consumers of the benefit of the 
relatively low cost uranium available under AP&L’s 
contracts. Although AP&L retains all of the uranium it 
can use during the life of said contracts, and only the 
surplus is to be available to the other members of the 
system, it was suggested that it should sell surplus at 
current higher prices. 


In an amendment of February 14, 1978, to the 
application, SFI agreed that if any of the nuclear 
materials purchased from AP&L is sold to a party other 
than AP&L, it will be on condition that the purchasing 
utility will make available to AP&L energy in an amount 
equivalent to the amount of energy generated through 
the use of the nuclear material purchased, at a cost 
based upon the cost of the nuclear material, which will 
be the price paid to AP&L, adjusted for any additional 
costs incurred by SFI. In light of this amendment, the 
PSC, on February 24, 1978, withdrew its request for 
hearing. 


The provision made to preserve to AP&L the cost 
benefits of its advantageous contract would not be 
appropriate or necessary for the other transferors. MSE 
is a special purpose nuclear generating utility, created 
to supply energy at cost to all system companies. Any 
costs savings available from the contracts will be 
reflected, under the Act, in the price when SFI transfers 
fuel to MSE and will be passed on to the using utility 
companies in their cost based purchases of MSE’s 
output, as regulated by the Federal Power Act. 


LP&L is not assigning contracts for the purchase of 
uranium, and uranium market prices are not involved. 
The ERDA contracts are for enrichment services at the 
rates charged at the time the processing occurs, and so 
involves no possible price differential. 


On September 13, 1976, an MSU stockholder, who then 
resided in LP&L’s service territory, also requested a 
hearing. He stated that the market price for uranium 
was substantially higher than the price fixed in the 
assigned contracts and that the potential profits 
should inure to the stockholders and/or customers of 
the companies. 


Section 13(b) of the Act, and Rule 90 promulgated 


thereunder, require that all transactions between 
associate companies shall be at a cost as determined 
under Ruie 91. !n the case of an integrated utility 
system one member of the system may not sell a 
needed commodity in the general market and force 
another member to buy the substantially identical 
commodity at market price. The application, as 
amended, meets these requirements and any form of 
substitute transaction which would produce materially 
different results would not. 
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The stockholder cited news reports about a repudiation 
of one important series of uranium supply contracts, 
noting speculation about the reliability of other 
producers. He sought a hearing as to whether 
deliveries were sufficiently assured to treat the 
uranium to be transferred as surplus. Since all the 
uranium has been delivered, this is not a potential 
issue. 


He also stated a hearing was required to determine if 
uranium might be available more cheaply at some 
future time. In light of the current market, and the need 
for committing the uranium available under the 
contracts to the nuclear plants in the MSU system, 
such an inquiry would be futile. 


Upon the basis of the facts in the record, the 
Commission hereby finds that the applicable standards 
of the Act and the rules thereunder are satisfied and 
that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said declaration, as 
amended, be permitted to become effective: 


iT |S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended, be, and it hereby is, permitted to become 
effective forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, 
except that the time for filing the certification 
thereunder with respect to the proposed transactions is 
extended so as to allow filing on a quarterly basis: 


IT 1S FURTHER ORDERED that the request for a 
hearing with respect to the proposed transactions be, 
and it hereby is, denied. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20526 /May 1, 1978 


In the Matter of 


OHIO EDISON COMPANY 
Akron, Ohio 44308 





(70-6140) 


ORDER AUTHORIZING ISSUANCE OF FIRST 
MORTGAGE BONDS FOR SINKING FUND PURPOSES 


Ohio Edison Company (“Ohio Edison”), a registered 
holding company and an electric utility company, has 
filed a declaration and amendments thereto with this 
Commission pursuant to Sections 6(a) and 7 of the 
Public Utility Holding Company Act of 1935 (“Act”) and 
Rule 50 promulgated thereunder regarding the 
following proposed transactions. 


Ohio Edison proposes to issue and sell at competitive 
bidding up to $120,000,000 principal amount of its First 
Mortgage Bonds (‘new bonds”), in one or more series, 
each series to mature in not less than 5 nor more than 
30 years. The price, which will be not less than 100% 
(unless Ohio Edison shall authorize a lower 
percentage, not less than 99%) nor more than 
102-3/4% of the principal amount thereof and accrued 
interest, and the interest rate (which will be a multiple 
of 1/8 of 1%) will be determined by competitive 
bidding. 


The new bonds are proposed to be issued under the 
Ohio Edison Indenture dated as of August 1, 1930, to 
Bankers Trust Company, as Trustee, as heretofore 
amended and supplemented and as proposed to be 
amended and supplemented by a Twenty-seventh 
Supplemental Indenture to be dated as of a date within 
seventeen days prior to the issuance of the new bonds. 


The proceeds from the sale of the new bonds are to 
provide funds for the repayment in part of unsecured 
short-term debt (estimated to amount to $75,000,000 at 
the time of such issue) and to provide funds for its 
construction program which is estimated at 
approximately $381,635,000 for 1978. 


Ohio Edison also proposes to issue on or about May 1 
and November 1 of 1978, a total of $14,307,000 
principal amount of its First Mortgage Bonds, 3-1/4% 
Series of 1955 due 1985 (“Sinking Fund Bonds”), such 
bonds to be issued under its Indenture dated as of 
August 1, 1930, to Bankers Trust Company, as Trustee, 
as amended and supplemented (‘‘Mortgage”). The 
Sinking Fund Bonds are to be of the series provided for 
by the Twelfth Supplemental Indenture dated as of May 
1, 1955, and will be identical in all respects with the 
sinking fund bonds of this series. 


Ohio Edison proposes to use the Sinking Fund Bonds 
solely to obtain the inclusion in its general funds, 
through the authentication and delivery by the Trustee 
and surrender by Ohio Edison to the Trustee for 
cancellation of Sinking Fund Bonds, of the sinking 
fund payments on deposit or required to be made with 


the Trustee under the improvement and sinking fund 
provisions of the Mortgage in 1978. 


The fees and expenses to be incurred by Ohio Edison in 
connection with the issue of the Sinking Fund Bonds 
are estimated at $2,100, including legal fees of $1,000. 
The fees and expenses to be incurred in connection 
with the proposed issue and sale of the new bonds are 
estimated at $182,420, including legal fees of $25,000. 
The fees and expenses of counsel for the underwriters, 
to be paid by the successful bidders, will be supplied 
by amendment. The Public Utilities Commission of 
Ohio has authorized the proposed transactions, and no 
other state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 20459), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said declaration, as amended, be permitted to 
become effective in part: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that Ohio Edison be, 
and it hereby is, authorized to issue $14,307,000 
principal amount of its Sinking Fund Bonds, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


IT iS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the proposed 
issuance and sale of $120,000,000 principal amount of 
its First Mortgage Bonds. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20527/May 1, 1978 


In the Matter of 
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NORTHERN STATES POWER COMPANY 
414 Nicollet Mall 
Minneapolis, Minnesota 55401 


(70-6111) 
(31-606) 


NOTICE OF PROPOSED ACQUISITION BY EXEMPT 
HOLDING COMPANY OF STOCK OF ELECTRIC AND 
GAS UTILITY AND APPLICATION FOR EXEMPTION 
UNDER SECTION 3(a) 


NOTICE IS HEREBY GIVEN that Northern States Power 
Company (“Northern States”), a holding company, has 
filed an application-declaration on behalf of itself and 
its subsidiaries as such designating Sections 9 and 10 
of the Public Utility Holding Company Act of 1935 
(“Act”) as applicable to the proposed transactions and 
requesting an exemption under Section 3(a)(2) of the 
Act. All interested parties are referred to the 
application-declaration which is summarized below for 
a complete statement of the pertinent facts. 


Northern States, a Minnesota corporation, is a utility 
company and also a holding company, as defined in 
Section 2(a)(7) of the Act. Its wholly owned subsidiary, 
Northern States Power Company (“Wisconsin”), is a 
Wisconsin corporation. Northern States is presently 
exempt pursuant to an order of this Commission under 
Section 3(a)(2) of the Act. In the Matter of Northern 


States Power Company, 36 S.E.C. 1 (1954). 


Northern States is engaged predominantly in the 
generation, transmission, distribution and sale of 
electricity in the states of Minnesota, North Dakota and 
South Dakota and the distribution and in the sale at 
retail of natural gas in the states of Minnesota and 
North Dakota. Its wholly-owned subsidiary, provides 
similar utility services in the State of Wisconsin. 
Northern States has two wholly-owned nonutility 
subsidiaries, Cormorant Corporation, a Montana 
corporation, which holds interests in fuel resources, 
and United Power and Land Company, a Minnesota 
corporation, which holds nonutility properties of a 
relatively nominal value. For the year ended December 
31, 1976, consolidated operating revenues of Northern 
States and Wisconsin from electric operations totaled 
$643.8 million and revenues from gas operations 
totaled $118.9 million. On December 31, 1976, 
Northern States and Wisconsin furnished electric 
service as an integrated electric utility system in a 
40,000 square mile service area to 990,000 customers in 
631 communities, and gas service to 248,000 
customers in 78 communities located in the same 
general territory. For the year ended December 31, 
1976, the Northern States system derived approxi- 
mately 84% of its operating revenues from electric 
service, 15% from gas service and 1% from heating 
and telephone service. 
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Northern States proposes to acquire the shares of 
outstanding Common Stock, $10 par value, of Lake 
Superior District Power Company (“Lake Superior”), a 
Wisconsin corporation, through an offer to 
stockholders of Lake Superior to exchange 0.48 shares 
of Northern States common stock, $5 par value, for 
each share of Lake Superior common stock. 


Lake Superior is engaged primarily in the generation, 
transmission, distribution and sale of electric energy 
and the distribution and sale at retail of natural gas 
service in northern Wisconsin and the Upper Peninsula 
of Michigan. For the year ended December 31, 1976, 
operating revenues of Lake Superior from electric 
operations totaled $18.8 million and revenues from gas 
operations totaled $4.2 million. On December 31, 1976, 
Lake Superior served a territory with a population of 
about 125,000 in an 8,600 square mile area. It furnished 
electric service to 37,000 customers in 15 counties in 
Wisconsin and Michigan, gas service to about 8,000 
customers in 22 communities in the same area, and 
water service in one community in Wisconsin. For the 
year ended December 31, 1976, Lake Superior derived 
approximately 81.5% of its operating revenues from 
electric service, 18.3% from gas service and 0.2% from 
water service. 


Lake Superior, Northern States and Wisconsin are 
parties with other power suppliers to the 
Mid-Continent Area Power Pool Agreement pursuant to 
which parties may exchange power and energy under 
schedules designated in the pool agreement for various 
purposes, including improved operations, emergency 
and economy. For the purposes of these interchanges, 
additional transmission facilities in the area are 
available for interchange among these companies. 
Lake Superior’s major current source of bulk electric 
power supply, in addition to its own generation 
facilities, is Minnesota Power and Light Company, 
under an agreement which expires in November, 1980. 
In anticipation of the expiration of that contract, Lake 
Superior is contemplating the construction of 
transmission facilities for additional interconnections 
with major bulk transmission facilities in northern and 
central Wisconsin. Lake Superior, Northern States, 
Wisconsin and other utilities in the area have agreed to 
the joint ownership of a nuclear generating plant to be 
located in the central portion of the state near Durand, 
Wisconsin. Lake Superior and other power suppliers, 
in response to invitations by Northern States, have also 
been reviewing the possibility of joining with Northern 
States in the joint ownership of other planned 
generation units. It is stated that the inclusion of Lake 
Superior in the Northern States system will provide 
improved coordination of planning, construction and 
maintenance of electric facilities and a reduction in 
administrative costs associated with generation and 
transmission facilities. 





Northern States and Lake Superior have entered into an 
Agreement dated December 29, 1977 (the “Agreement”) 
setting forth the terms and conditions of the proposed 
exchange offer. It provides that the exchange offer will 
be made during an initial period of approximately 30 
days, subject to extension by Northern States for an 
additional period or periods. Northern States will not 
extend the exchange offer beyond 60 days from the 
initial date without approval by the Commission. The 
deposits of shares of Lake Superior Common Stock 
will be irrevocable during the initial period and any 
authorized extension or extensions thereof. Northern 
States will declare the exchange offer effective when 
shares of Lake Superior Common Stock equal to 80% 
of all of the voting securities of all Lake Superior stock 
outstanding are tendered prior to the expiration of the 
offer period and if all other conditions of the proposed 
exchange have been met. The offer is also subject to 
other conditions, among them, a favorable tax 
ruling and all regulatory approvals. 


Northern States recognizes that if it does not acquire 
aii of the outstanding common stock of Lake Superior 
the resulting publicly-held minority interest in such 
stock will create an unduly or unnecessarily 
complicated corporate structure or an inequitable 
distribution of voting power, contrary to the standards 
of Section 11(b)(2) of the Act. Therefore, if less than all 
shares of Lake Superior common stock are acquired 
pursuant to the exchange offer, Northern States will 
register with the Commission in accordance with 
Section 5(a) of the Act for the limited purpose of 
promptly submitting a plan to eliminate the minority 
publicly-held shares of Lake Superior common stock 
through an exchange for Northern States Common 
Stock. 


Northern States represents that it intends to operate 
Lake Superior as a separate unit, and that it is its 
present intention to retain all personnel currently 
employed by Lake Superior. Northern States expects 
that substantially all officers and all but one of the 
directors of Lake Superior will remain in their current 
positions. 


A statement of the fees and expenses to be incurred in 
connection with the proposed transactions will be filed 
by amendment. The Minnesota Public Service 
Commission has jurisdiction over Northern States’ 
capital structure, including approval of the issuance of 
Northern States securities required for the acquisition. 
No other state or federal commission other than this 
Commission has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 25, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 


and the issues of fact or law raised by said application- 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the applicant-declarant at the above-stated address, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the 
request. At any time after said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices or orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20528/May 2, 1978 


In the Matter of 
ARKANSAS-MISSOURI POWER COMPANY 


ASSOCIATED NATURAL GAS COMPANY 
Blytheville, Arkansas 


(70-5902) 


ORDER AUTHORIZING AFFILIATED PUBLIC UTILITY 
COMPANIES TO TRANSFER GAS PROPERTIES AND 
TO ISSUE AND SELL SECURITIES 


Arkansas-Missouri Power Company (“Ark-Mo”), a 
public utility subsidiary of Middle South Utilities, Inc. 
(“Middle South”), a registered holding company, and 
Associated Natural Gas Company (“Associated”), a 
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gas utility subsidiary of Ark-Mo, have filed 
post-effective amendments to their previously 
amended application-declaration pursuant to Sections 
6, 7, 9, 10 and 12 of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rules 42, 43 and 50 
promulgated thereunder regarding the following 
proposed transactions. 


By order dated May 5, 1971 (HCAR No. 17116), the 
Commission approved the acquisition by Middle South 
of the outstanding common and preferred stock of 
Ark-Mo. The order was predicated upon a finding that 
the acquisition would tend towards the economical and 
efficient development of an integrated electric utility 
system. Approval was conditional, however, upon 
Middle South’s commitment to dispose of any direct or 
indirect interest in the gas utility properties of Ark-Mo 
and its subsidiary, Associated. Beginning in 1973, 
Middle South solicited bids for the gas properties from 
interested persons. Several offers were received in 
1974, and Middle South conducted negotiations with 
persons who had responded to the invitation. 
Ultimately, these negotiations proved unproductive, 
and Middle South discontinued further discussions in 
early 1976. Thereafter, Ark-Mo and Associated filed an 
application in this proceeding detailing a comprehen- 
sive plan to reorganize the two companies in order to 
transfer all of Ark-Mo’s gas properties to Associated 
and to issue and sell, in negotiated private offerings, 
various securities related to the transfer. The 
reorganization is a prelude to the eventual disposition, 
by sale or otherwise, of Associated’s stock or assets. 
An exception from the competitive bidding 
requirements of Rule 50 was granted to permit Ark-Mo 
and Associated to negotiate with private institutional 
investors for the placement of their respective first 
mortgage bonds. (See HCAR No. 19864, February 1, 
1977, and HCAR No. 19872, February 4, 1977). 


Ark-Mo’s gas system, which includes a liquefied natu- 
ral gas facility, is located in northeast Arkansas and 
southeast Missouri, and is adjacent to Associated’s 
principal gas distribution system. At January 31, 
1978, Ark-Mo’s gas system had a depreciated book 
cost of $10,922,531, and, for the twelve months then 
ended, the company reported gross operating 
revenues of $62,714,534. Associated had net gas plant 
of $9,712,789 at January 31, 1978, and reported oper- 
ating revenues of $13,686,257 for the year then ended. 
On a pro forma basis, giving effect to the consoli- 
dation of the two gas systems as of January 31, 1978, 
Associated would have net gas plant of $20,635,320. 


Ark-Mo proposes to sell to Associated all of its gas 
utility facilities, together with related assets and lia- 
bilities incident to the conduct of Ark-Mo’s gas busi- 
ness, for cash in the amount of the depreciated book 
cost thereof as of the date of closing (“Closing 
Date’), with appropriate adjustments thereto in 
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respect of the related assets and liabilities being 
transferred on that date (representing a net credit 
against the purchase price of $833,932 as of January 
31, 1978). To finance the purchase price, to enable it 
to retire $2,750,000 in short-term debt and to provide 
it with additional working captial, Associated pro- 
poses to issue and sell up to $7,000,000 in first mort- 
gage bonds, a $4,000,000 subordinated note, and 
$2,800,000 of additional common stock. 


Associated proposes to sell its first mortgage bonds, 
9-3/8% Series B due March 1, 1993 (“Series B 
Bonds”) at par to three institutional investors selected 
from approximately 43 potential purchasers from 
whom Kidder, Peabody & Co., Inc. (“Kidder”), acting 
as Associated’s agent, solicited proposals. The Series 
B Bonds will be dated as of the Closing Date, bear in- 
terest at the rate of 9-3/8% per annum, payable semi- 
annually, and be issued under an Indenture of Mort- 
gage and Deed of Trust (“Mortgage”), dated March 1, 
1978, between Associated and Commerce Bank of 
Kansas City, Missouri, as Trustee. Associated’s Mort- 
gage provides, among other things, for redemption of 
an aggregate of $5,110,000 in principal amount of 
Series B Bonds, plus accrued interest, through the 
operation of an annual cash sinking fund, com- 
mencing on March 1, 1979; for optional prepayment 
on or after March 1, 1985, at a premium of 104.69% of 
the principal amount of the Series B Bonds, and de- 
clining thereafter, plus accrued interest, and for spe- 
cial prepayment of all of the Series B Bonds, at a 
premium of 104.687% of the principal amount thereof 
if redeemed during the period ending February 28, 
1979, and declining thereafter, plus accrued interest, 
in the event of the sale of all or substantially all of the 
assets of Associated. 


To finance the balance of the purchase price, Asso- 
ciated proposes to issue to Ark-Mo a $4,000,000 sub- 
ordinated note and 102,580 additional shares of 
common stock for a cash consideration of $2,800,000. 
The subordinated note will be dated the Closing Date, 
mature March 15, 1993, and bear interest at a rate of 
7-%2% per annum, payable semi-annually. Associated 
may not redeem or retire the subordinated note prior 
to maturity unless, prior thereto, Associated shall 
have paid in full all principal, premium (if any) and 
interest on the Series B Bonds; provided, however, 
that the subordinated note may be prepaid in connec- 
tion with the sale by Associated of all or substantially 
all of its assets or the sale by Ark-Mo of Associated’s 
common stock if, in each case, the holders of the 
Series B Bonds are given the option of requiring re- 
demption of the Series B Bonds at the applicable spe- 
cial redemption price. 


In addition to the Series B Bonds proposed to be sold, 
Associated proposes to issue in exchange for and 
cancellation of $896,000 in principal amount of first 





mortgage bonds, 5-3/8% due 1982, now outstanding, 
an identical amount of first mortgage bonds, 5-3/8% 
Series A due December 1, 1982 (“Series A Bonds”). 
The Series A Bonds will be issued under and be se- 
cured by the Associated Mortgage and bear the same 
interest rate and be subject to the same redemption 
provisions applicable to the presently outstanding 
first mortgage bonds. 


To facilitate the closing of the reorganization of the 
natural gas business and pending the issuance and 
sale by Associated of the Series B Bonds and of its 
subordinated note and the additional stock, it will be 
necessary, in order for Associated to finance initially 
its purchase of the gas properties, that Associated 
temporarily borrow funds in the amount of the pur- 
chase price. Associated proposes to borrow the nec- 
essary funds from Continental Illinois National Bank 
and Trust Company of Chicago. These borrowings will 
be unsecured, will bear interest at an annual rate 
equal to the bank’s prime rate plus 1 percent and will 
be immediately refunded by Associated with a portion 
of the aggregate proceeds from the issuance and sale 
of the Series B Bonds, the subordinated note and the 
additional stock. 


To provide funds for the purchase of Associated’s 
common stock and subordinated note and to enable it 
to retire short-term borrowings outstanding on the 
Closing Date, presently estimated to aggregate 
$12,750,000 in principal amount, Ark-Mo proposes to 
sell up to $10,000,000 in principal amount of its first 
mortgage bonds, 8-3/4% Series J due March 1, 1998 
(“Series J Bonds”) at par plus accrued interest from 
March 1, 1978, to six insurance companies selected 
from among 42 institutional investors from whom 
Kidder, acting as Ark-Mo’s agent, solicited proposals. 
The Series J Bonds will be dated March 1, 1978, bear 
interest at a rate of 8-3/4% per annum, payable semi- 
annually, and be issued under a proposed tenth sup- 
plemental indenture (“Supplemental Indenture”) dated 
March 1, 1978, to an indenture dated December 1, 
1944, between Ark-Mo’s predecessor and Continental 
lilinois National Bank and Trust company of Chicago, 
Illinois, et a/., Trustees. The Supplemental Indenture 
provides, among other things, for mandatory retire- 
ment of $200,000 in principal amount of the Series J 
Bonds for the calendar year 1979 and each year there- 
after, and for optional redemption, in whole or in part, 
at any time, at a premium of 108.75% of the principal 
amount of the Series J Bonds if redeemed during the 
year ended February 28, 1979, and declining there- 
after, plus accrued interest; provided, however, that 
Ark-Mo may not so redeem the Series J Bonds prior to 
March 1, 1988 with funds borrowed at an effective 
interest cost to Ark-Mo of less than 8-3/4% per 
annum. 


The fees of Kidder to be paid by Associated and Ark- 
Mo upon consummation of the sale of the Series B 
and J Bonds are $35,000 and $50,000, respectively. A 
statement of other fees, commissions and expenses 
incurred or to be incurred by the companies will be 
supplied by further post-effective amendment to this 
application-declaration. The Arkansas Public Service 
Commission and the Public Service Commission of 
Missouri have approved all of the transactions pro- 
posed herein. The Federal Energy Regulatory Com- 
mission has furisdiction under the Natural Gas Act 
over the proposed sale by Ark-Mo to Associated, and 
the proposed acquisition by Associated from Ark-Mo, 
of those natural gas facilities constituting part of the 
Ark-Mo gas system used for the transportation of na- 
tural gas in interstate commerce. An application filed 
with that commission is pending. 


Due notice of the filing of said post-effective amend- 
ments has been given in the manner prescribed in 
Rule 23 promulgated under the Act (HCAR No. 20472), 
and no hearing has been requested of or ordered by 
the Commission. Upon the basis of the facts in the re- 
cord, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied and 
that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application-decla- 
ration, as amended by the post-effective amendments, 
be granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the fees and com- 
missions paid by or to be paid in connection with the 
proposed transactions, other than the fees to be paid 
to Kidder by Ark-Mo and Associated. 


For the Commission, by the Division of Corporate 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20529/May 3, 1978 


In the Matter of 


PENNSYLVANIA ELECTRIC COMPANY 
1001 Broad Street 
Johnstown, Pennsylvania 15907 


(70-6156) 


NOTICE OF PROPOSED ISSUANCE OF FIRST MORT- 
GAGE BONDS AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Pennsylvania Electric 
Company (“Penelec”) an electric utility subsidiary of 
General Public Utilities Corporation (“GPU”), a reg- 
istered holding company, has filed an application with 
this Commission pursuant to the Public Utility Hold- 
ing Company Act of 1935 (“Act”) designating Section 
6(b) of the Act and Rule 50 promulgated thereunder as 
applicable to the proposed transaction. All interested 
persons are referred to the application, which is sum- 
marized below, for a complete statement of the pro- 
posed transaction. 


Penelec proposes to issue and sell, in accordance 
with the competitive bidding requirements of Rule 50, 
up to $60,000,000 principal amount of First Mortgage 
Bonds (“New Bonds”). The New Bonds are to be is- 
sued under the Mortgage and Deed of Trust of Penelec 
to Bankers Trust Company, as Trustee, dated as of 
January 1, 1942, as heretofore amended and supple- 
mented and as to be futher amended and supple- 
mented by a supplemental indenture creating the New 
Bonds. The proceeds from the sale are expected to be 
applied to the payment at or before maturity of up to 
$60,000,000 of Penelec’s $75,000,000 principal amount 
of short-term bank loans expected to be outstanding 
at the date of sale of the New Bonds or for construc- 
tion purposes. Premium, if any, resulting from the 
sale of the New Bonds will be used for financing the 
business of Penelec, including the payment of the ex- 
penses of this financing. 


Penelec estimates the cost of its 1978 construction 
program to be approximately $115,000,000 (including 
allowance for funds used during construction) for 
additions to property in principal categories, and ap- 
proximate amounts, as follows: Generation, 
$83,000,000; Transmission, $6,000,000; Distribution, 
$25,000,000; and other, $1,000,000. 


Penelec states that the bidding procedures which it 
will use with respect to the New Bonds will require (a) 
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that the price specified in the bids shall be not less 
than 98% and not more than 101% of the principal 
amount thereof and (b) that the interest rate to be 
borne by the New Bonds which shall be specified in 
the bids shall be a multiple of 1/8 of 1%, and will not 
establish a minimum or maximum interest rate within 
which bids may be submitted. Penelec further states 
that prior to June 1, 1983, none of the New Bonds 
may be redeemed at its option if the funds for such 
redemption are obtained by Penelec directly or in- 
directly from or in anticipation of borrowings by or for 
the account of Penelec at an interest cost (calculated 
after adjustment, in accordance with generally accept- 
ed financial practice, for any premium received or dis- 
count granted) less than the annual yield to maturity, 
calculated to the nearest 1/100 of 1%, of the New 
Bonds based on the interest rate and initial price 
thereof to the public, except under certain circum- 
stances, in connection with any merger or consolida- 
tion to which Penelec may be a party: 


It is stated that the fees and expenses to be incurred 
in connection with the proposed transaction are esti- 
mated at $170,000, including $44,000 in legal fees and 
$15,500 in accountant fees. It is further stated that the 
fee of counsel for the prospective underwriters will be 
filed by amendment. 


Penelec states that the Pennsylvania Public Utility 
Commission has jurisdiction with respect to the is- 
suance and sale of the New Bonds. Penelec further 
states that no other state commission and no federal 
commission, other than this Commission, has juris- 
diction with respect to the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than May 30, 1978, request in writ- 
ing that a hearing be held on such matter, stating the 
nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application 
which he desires to controvert; or he may request that 
he be notified if the Commission should order a hear- 
ing thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the appli- 
cant at the above-stated address, and proof of service 
(by affidavit or, in case of an attorney at law, by certi- 
ficate) should be filed with the request. At any time 
after said date, the application as filed or as it may be 
amended, may be granted as provided in Rule 23 of 
the General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem ap- 
propriate. Persons who request a hearing or advice as 
to whether a hearing is ordered will receive any 
notices and orders issued in this matter, including the 





date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20530/May 4, 1978 


In the Matter of 


SYSTEM FUELS, INC. 
New Orleans, Louisiana 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisana 


MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 


NEW ORLEANS PUBLIC SERVICE INC. 
New Orleans, Louisiana 


(70-6097) 


ORDER RELEASING JURISDICTION 


By order dated January 4, 1978 (HCAR No. 20365) in 
this proceeding, the Commission, among other 
things, authorized Systems Fuels, Inc. (“SFI”), a non- 
utility subsidiary of Arkansas Power & Light Com- 
pany, Louisiana Power & Light Company, Mississippi 
Power & Light Company and New Orleans Public Ser- 
vice, Inc., (collectively, the “operating Companies”), 
to borrow from such Operating Companies during the 
period January 1, 1978, through December 31, 1978, 
an aggregate principal amount not to exceed 


$107,690,000, outstanding at any one time for its fuel 
supply program and for the payment of notes and 
bankers’ acceptances at maturity. Such borrowings 
would be pursuant to a new loan agreement (“New 
Loan Agreement”), between SFI and the Operating 
Companies and would be for terms of not more than 
25 years. Each of the Operating Companies will pro- 
vide for each loan under the New Loan Agreement an 
amount in such proportion as its kilowatthour sales 
for the preceding calendar year bear to the total kilo- 
watthour sales of the Operating Companies for that 
year, computed in both cases by including sales to 
rural electric cooperatives and municipalities but ex- 
cluding sales to other public utilities. 


These loans will be evidenced by notes of SFI. Each 
note will bear interest, adjustable monthly on the first 
day of each month, at an annual rate for such month 
equal to the annual rate of interest borne on the last 
day of the preceding month by the short-term bank 
borrowings of the Operating Company to which such 
note shall have been issued. If on the last day of any 
month, such Operating Company shall have 
short-term bank borrowings bearing more than one 
rate of interest, the highest rate shall apply. If, on the 
last day of any month, such Operating Company shall 
not have any short-term bank borrowings, the prime 
commercial rate generally charged by commercial 
banks in New York City on such day to responsible 
and substantial corporate borrowers shall apply. The 
loans will be prepayable on five business days’ written 
notice in any amount without premium or penalty. 
Jurisdiction was also reserved over those portions of 
the application-declaration relating to the uranium ex- 
ploration program and the nuclear fuel procurement 
and services program pending completion of the rec- 
ord with respect to those transactions. 


By order dated March 9, 1978 (HCAR No. 20441) in 
this proceeding, the Commission authorized the pro- 
posed transactions relating to the uranium exploration 
program and authorized SFI to borrow from the Opera- 
ting Companies during the period January 1, 1978, 
through December 31, 1978, up to $10,000,000 out- 
standing at any one time to finance this program. The 
Commission released jurisdiction over the trans- 
actions relating to the uranium exploration program 
but jurisdiction was reserved over the transactions 
relating to the nuclear fuel procurement and services 
program. 


The record in this proceeding is complete with respect 
to the proposed transactions relating to the nuclear 
fuel procurement and services program. It is stated, 
among other things, that the program will involve ac- 
quisition by SFI of certain nuclear materials and ser- 
vices from certain system companies. It is presently 
contemplated that SFI’s capital requirement for this 


program during 1978 will be approximately 
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$30,000,000 outstanding at any one time to finance 
this program. Such borrowings would be in addition 
to the amounts of outstanding borrowings authorized 
by the Commission in its orders of January 4, 1978, 
and March 9, 1978 and would be made pursuant to the 
New Loan Agreement. 


Upon the basis of the facts in the record, it is hereby 
found that the proposed transactions relating to the 
nuclear fuel procurement and services program are 
reasonable and that all requirements of the Act and 
rules thereunder are satisfied. 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be and it hereby is, granted 
and permitted to become effective forthwith. 


IT IS ORDERED, that the jurisdiction reserved in the 
orders of January 4, 1978, and March 9, 1978, over the 
proposed transactions relating to the nuclear fuel pro- 
curement and services program be, and it hereby is, 
released and that such transactions may be consum- 
mated subject to the terms and conditions prescribed 
in Rule 24 promulgated under the Act, except that the 
time for filing the certification thereunder with respect 
to the proposed transactions is extended so as to al- 
low filing on a quarterly basis. 


For the Commission, by the Division of Corporate 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20531/May 4, 1978 


In the Matter of 


GEORGIA POWER COMPANY 
Atlanta, Georgia 30302 


(70-6144) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 
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Georgia Power Company (“Georgia”), a public-utility 
subsidiary company of The Southern Company, a reg- 
istered holding company, has filed an application and 
an amendment thereto with this Commission pursuant 
to Section 6(b) of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rule 50 promulgated there- 
under regarding the following proposed transaction. 


Georgia proposes to issue up to $100,000,000 princi- 
pal amount of its First Mortgage Bonds of a series 
having a term of not less than five years nor more than 
30 years and to sell such bonds at competitive bidding 
for the best price obtainable, but for a price to Geor- 
gia of not less than 98% nor more than 101-3/4% of 
the principal amount thereof plus accrued interest. 


The new bonds will be issued under the Indenture 
dated as of March 1, 1941, between Georgia and 
Chemical Bank, as Trustee, as heretofore supple- 
mented by various indentures supplemental thereto 
and as to be further supplemented by a Supplemental 
Indenture to be dated as of May 1, 1978. 


Georgia states that it is difficult to determine, under 
present bond market conditions, whether it would be 
more advantageous to Georgia to sell new bonds hav- 
ing a 30-year or some shorter term. Georgia states that 
it is in the public interest that Georgia be afforded the 
necessary flexibility to adjust its financing program to 
developments in the markets for long-term debt secu- 
rities when and as they occur in order to obtain the 
best possible price, interest rate, and term for its new 
bonds. Georgia proposes, therefore, that Georgia de- 
cide on the term of the new bonds after the date of 
public invitation for proposals and then notify pro- 
spective bidders by telephone, confirmed in writing, 
of its decision, not less than 72 hours prior to the 
time of bidding. 


Georgia proposes to use the proceeds from the sale of 
the new bonds, along with other funds, in financing 
its 1978 construction costs, estimated at $502,107,000 
and in retiring $10,122,000 principal amount of first 
mortgage bonds. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$217,000, including legal fees estimated at $50,000, 
accountants’ fees estimated at $12,000, rating fees 
estimated at $23,500, and charges for services 
Southern Company Services, Inc. estimated at $7,000. 
The fee of counsel for the underwriters is estimated at 
$24,500 and is to be paid by the successful bidders. 
The issuance and sale of the new bonds has been 
authorized by the Georgia Public Service Commission 
and that no other state or federal commission, other 
than this Commission, has jurisdiciton over the pro- 
posed transaction. 





Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 20491), and no hear- 
ing has been requested of or ordered by the Commis- 
sion. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the Act 
and the rules thereunder are satisfied and that no ad- 
verse findings are necessary; and that it is appropriate 
in the public interest and in the interest of investors 
and consumers that said application, as amended, be 
granted: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended, be, and it hereby is, granted, effective 
forthwith, subject to the terms and conditions pre- 
scribed in Rules 24 and 50 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 505/May 3, 1978 


A notice has been issued giving interested persons un- 
til May 10, 1978 to request a hearing on an application 
of General American Transportation Corporation for a 
finding that the Trusteeship of Citibank, N.A. under 
three indentures dated as of January 15, 1964, as of 
August 1, 1967 and as of December 1, 1970, all quali- 
fied under the Act, and a new indenture which is to be 
qualified under the Act, is not so likely to in- 
volve a material conflict of interest as to make it nec- 
essary in the public interest or for the protection of 
investors to disqualify Citibank, N.A. from acting as 
trustee under any of the indentures. 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10219/April 28, 1978 


In the Matter of 


LIFE INSURANCE COMPANY OF NORTH AMERICA 


and 


LIFE INSURANCE COMPANY OF NORTH AMERICA 
SEPARATE ACCOUNT A 

1600 Arch Street 

Philadelphia, PA 19101 


(812-4273) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
11 OF THE ACT FOR AN ORDER APPROVING 
OFFERS OF EXCHANGE. 


NOTICE IS HEREBY GIVEN that Life Insurance Com- 
pany of North America (“LINA”), a stock life insurance 
company organized under the laws of the Common- 
wealth of Pennsylvania, and Life Insurance Company 
of North America Separate Account A (“Separate 
Account”), a separate account of LINA registered under 
the Investment Company Act of 1940 (“the Act”) 
as a unit investment trust, (hereinafter collectively 
referred to as “Applicants”), filed an application on 
March 1, 1978, and an Amendment thereto on April 
18, 1978, pursuant to Section 11 of the Act for an 
Order approving certain offers of exchange. All inter- 
ested persons are referred to the appiications on file 
with the Commission for a statement of the represen- 
tations contained therein which are summarized 
below. 


The Separate Account was established by LINA pursu- 
ant to the laws of the Commonwealth of Pennsylvania 
in connection with the issuance of group and individ- 
ual variable annuity contracts (“Contracts”) to certain 
persons who qualify for tax-deferred benefits under 
Section 401, 403(a), 403(b) and 408 of the Internal 
Revenue Code of 1954 (“Code”), as amended. Appli- 
cants also offer the contracts under deferred com- 
pensation and other retirement plans for persons who 
may not qualify for similar tax treatment. 


The Contract-owner makes payments to LINA which 
deducts sales and administrative expenses. The bal- 


SEC DOCKET/1003 





ance of such payments under Contracts currently is- 
sued, including the Contracts which are the subject of 
the Application, are then allocated to one of six divi- 
sions of the Separate Account and are invested in 
shares of Decatur Income Fund, Inc., National In- 
vestors Corporation, Oppenheimer Fund, Inc., 
Trustees Equity Fund, Inc., Dreyfus Third Century 
Fund, Inc., or Qualified Dividend Portfolio, Inc. (col- 
lectively called “Fund(s) )”, which are open-end, di- 
vetsified management investment companies register- 
ed under the Act. Contract owners or participants may 
also allocate a portion of their net purchase payments 
to the LINA fixed accumulation account to provide for 
fixed or variable. 


Section 11 


Section 11(a) of the Act provides that it shall be un- 
lawful for any registered open-end investment com- 
pany or any principal underwriter therefore to make or 
cause to be made an offer to the holder of a security 
of such company or of any other open-end investment 
company to exchange his security for a security in the 
same or another such company on any basis other 
than the relative net asset values of the respective se- 
curities to be exchanged, unless the terms of the offer 
have first been submitted to and approved by the 
Commission. Section 11(c) provides that irrespective 
of the basis of exchange, the provisions of Section 
11(a) shall be applicable to any type of offer of ex- 
change of the securities of registered unit investment 
trusts for the securities of any other investment com- 
pany. 


Applicants’ Contracts currently permit Contract 
owners or Group Contract participants, where per- 
mitted by state law and the retirement plan under 
which they are issued, to transfer the total or partial 
value of their Separate Account Division allocation to 
another Separate Account Division, or to or from 
LINA’s general account providing for fixed accumula- 


tion, prior to annuitization. Unless otherwise re- 
stricted by state law or the applicable retirement plan, 
a transfer may be made no more often than once 
yearly measured from the date the owner or partici- 
pant enters the retirement plan or date of last transfer, 
as applicable. One final transfer is permitted one 
month before annuity payments commence without 
regard to any other limitation. Transfers are made 
upon written instruction to LINA. Separate Account 
Division transfers are based upon accumulation unit 
values determined as of a valuation date coincident 
with or next following the date that LINA receives 
written instructions to make the transfer. Such pre- 
annuity transfers are permitted by the Commission 
pursuant to its Orders of Approval under Section 11 in 
Investment Company Act Releases Nos. 7769 and 
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9276. At present there is no exchange privilege once 
payments under the Contracts have commenced. 


Applicants request Commission approval pursuant to 
Sections 11(a) and 11(c) of the Act to permit a Con- 
tract owner or Group Contract participant to transfer 
the total value of his or her Separate Account Division 
allocation to another Separate Account Division after 
the annuity commencement date. Unless otherwise 
restricted by the retirement plan, state or other laws, 
no post-annuity transfer will be permitted more often 
than once yearly, measured from the date the owner 
or participant enters into the contract or from the date 
of last transfer, as applicable. No transfer to or from 
LINA’s general account will be permitted after the an- 
nuity commencement date nor will partial transfers be 
permitted between Separate Account Divisions. Trans- 
fers will be made upon receipt by LINA of properly de- 
tailed written instructions from the Contract owner or 
participant, as applicable. Upon receipt of such trans- 
fer instructions by LINA, the number of existing an- 
nuity units will be changed to reflect a new number of 
annuity units based upon their respective values on 
the valuation date coincident with or next following 
the receipt of proper instructions. After the annuity 
starting date, the value of the amount to be trans- 
ferred will be based upon the present value of the 
annuitant and mortality and interest assumptions. No 
additional sales or administrative charge will be 
imposed for making the transfer. Applicants represent 
that if Commission approval is obtained, they will 
grant the new transfer privileges to all of their existing 
Contract owners and participants, where permitted by 
state law, other applicable law, and their retirement 
plan. Applicants will send written notification of such 
change to each current Contract owner. 


Applicants represent that the proposed liberalization 
of certain of the current pre-annuity transfer privileges 
under the Contracts apply the same principle which 
was previously recognized by the Commission to be 
appropriate in its Orders under Investment Company 
Act Release Nos. 7769 and 9276. 


Applicants state that the proposed extension of Con- 
tract transfer rights will be of benefit to those Con- 
tract owners or participants whose changing personal 
economic needs make it desirable for them to change 
their investment vehicle during the annuity period. It 
will also enable such persons to respond, if they so 
desire, to changes in general economic conditions 
after retirement which could have a meaningful effect 
on their retirement financial needs. Further, Appli- 
cants represent that no post-annuity Separate Ac- 
count Division transfers will be actively solicited by 
LINA or its sales representatives, and that the 
absence of any charges for the exercise of the privi- 
lege or sales remuneration to sales personnel, re- 





moves the possible incentive to solicit or stimulate 
transfers. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than May 22, 1978, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such re- 
quest and the issues of his interest, the reason for 
such request and the issues of fact or law proposed to 
be controverted or he may request that he be notified 
if the Commission shall order a hearing thereon. Any 
such communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicants at the address 
stated above. Proof of such service (by affidavit or in 
the case of an attorney at law by certificate) shall be 
filed contemporaneously with the request. As pro- 
vided by Rule 0-5 of the Rules and Regulations pro- 
mulgated under the Act, an order disposing of the ap- 
plication will be issued as of course following May 22, 
1978, unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10220/April 28, 1978 


In the Matter of 


BERKSHIRE CAPITAL FUND, INC. 


and 


BERKSHIRE EQUITY SALES, INC. 
700 South Street 
Pittsfield, Massachusetts 01201 


(812-4265) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTION 22(d) OF THE ACT. 


On April 5, 1978, notice was issued (Investment Com- 
pany Act Release No. 10189) of the filing of an appli- 
cation on January 30, 1978, and an amendment there- 
to on March 16, 1978, by Berkshire Capital Fund, Inc. 
(the “Fund”), a diversified, open-end management in- 
vestment company registered under the Investment 
Company Act of 1940 (“Act”), and Berkshire Equity 
Sales, Inc. (“Equity Sales”), principal underwriter of 
the Fund’s shares (hereinafter collectively referred to 
with the Fund as “Applicants”), for an order of the 
Commission pursuant to Section 6(c) of the Act 
exempting Applicants, to the extent specified therein, 
from the provisions of Section 22(d) of the Act. 


The requested order would permit funds derived from 
(1) death claims paid from life insurance policies, (2) 
matured life insurance policies, and (3) matured an- 
nuity policies, issued by Berkshire Life Insurance 
Company, the parent company of Equity Sales and the 
Fund’s investment adviser, to be applied to the pur- 
chase of shares of the Fund at a sales charge equal to 
one-half the rate otherwise applicable, provided such 


_ funds are so applied within the first 60 days after the 


date that the proceeds of such policies are received. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act. Ac- 
cordingly, 


IT iS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from Section 22(d) 
of the Act, to the extent requested, be, and hereby is, 
granted, effective forthwith. 


For the Commission, by the Division of Investment 


Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10221/April 28, 1978 


In the Matter of 
JESUP & LAMONT INCORPORATED 


(812-4251) 


ORDER PURSUANT TO SECTION 9(c) GRANTING 
EXEMPTION FROM SECTION 9(a) OF THE INVEST- 
MENT COMPANY ACT OF 1940 


The Commission on March 23, 1978 issued a Notice 
(Investment Company Act Release No. 10711) of an 
Application by Jesup and Lamont Incorporated for an 
Order of Exemption pursuant to Section 9(c) of the 
Investment Company Act of 1940 (the “Act”). The 
Application seeks an exemption for Jesup and Lamont 
Incorporated from the provisions of Section 9(a) of the 
Act applicable as a result of an injunction entered upon 
consent against Jesup & Lamont Incorporated in an ac- 
tion entitled Securities and Exchange Commission v. 
Parvin Dohrmann Co., et al. (United States District 
Court for the Southern District of New York, 69 Civ. 
4543, 1969). 


The Notice gave interested persons an opportunity to 
request a hearing and stated that an Order disposing 
of the Application might be issued upon the basis of 
the information stated therein unless a hearing should 
be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The Commission has considered the matter and finds 
that the prohibition of Section 9(a) as applicable to 
Jesup & Lamont Incorporated, would be unduly or 
disproportionately severe and the conduct of Jesup 
and Lamont Incorporated has been such as not to 
make it against the public interest or protection of 
investors to grant the Application. Accordingly, 


IT IS ORDERED, pursuant to Section 9(c) of the Act, 
that the Application for Exemption from the Provi- 
sions of Section 9(a) of the Act be, and hereby is, 
granted effective forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10222/April 28, 1978 


AGENCY: Securities and Exchange Commission. 
ACTION: Extension of comment period. 


SUMMARY: This notice extends the period for com- 
ments set in the notice published March 20, 1978 re- 
questing public comment regarding proposed Rule 
17j-1 under the Investment Company Act of 1940. Pro- 
posed Rule 17j is proposed to prevent unlawful activ- 
ities with respect to registered investment companies. 


DATES: Comments must be received on or before May 
30, 1978. 


ADDRESSES: Comments should be sent in triplicate 
to George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549 and should refer to File No. 
$7-738. 


FOR FURTHER INFORMATION CONTACT: Walter R. 
McEwen, Esq., Division of Investment Management, 
Securities and Exchange Commission, Washington, 
D.C. 20549 (202) 755-4866. 


SUPPLEMENTARY INFORMATION: Notice was 
published on March 20, 1978, Release No. IC-10162 
[43 FR 7976, March 27, 1978] requesting the submis- 
sion of views with respect to the proposed rule which 
would prohibit certain activities on the part of persons 
affiliated with registered investment companies or 
their investment advisers or principal underwriter. The 
proposed rule would also require that such entities 
establish codes of ethics applicable to certain persons 
associated with them, and would require that these 
persons make specified reports regarding their secu- 
rities transactions. The Commission has received re- 
quests from two interested members of the public that 
the comment period be extended. The Commission 
has determined that it is in the public interest to allow 
the organizations making the requests additional time 
to submit comments on the proposed rule. Accord- 
ingly, the Commission hereby extends the period for 
comments on proposed Rule 17j-1 to May 30, 1978. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
Release No. 10223/May 1, 1978 


SEE 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 627/May 1, 1978 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10224/May 1, 1978 


In the Matter of 


MINNEAPOLIS SHAREHOLDERS COMPANY 
4158 IDS Center 

80 South 8th Street 

Minneapolis, Minnesota 55402 


(812-4281) 


NOTICE OF APPLICATION FOR ORDER PURSUANT 
TO SECTION 17(b) OF THE ACT EXEMPTING PRO- 
POSED TRANSACTION FROM SECTION 17(a) OF 
THE ACT 


NOTICE IS HEREBY GIVEN that Minneapolis Share- 
holders Company (the “Applicant”), a closed-end, 
non-diversified management investment company reg- 
istered under the Investment Company Act of 1940 
(the “Act”), has filed an application on March 13, 
1978 and an amendment thereto on April 18, 1978, 
pursuant to Section 17(b) of the Act for an order of the 
Commission exempting from Section 17(a) of the Act 
the Applicant’s sale of 700,000 shares of the common 
stock of Arctic Enterprises, Inc. (“Arctic”) and an op- 
tion to acquire an additional 100,000 shares of Arctic 
common stock (the “Arctic Option”) to Jacobs Indus- 
tries, Incorporated (‘‘Jil’’), the holder of approximately 
84% of the Applicant’s outstanding common stock. 
All interested persons are referred to the application 
on file with the Commission for a statement of the 
matters contained therein, which are summarized 
below. 


The application states that through May 1, 1975, the 
Appicant was engaged in the manufacture and sale of 
Grain Belt beer. On May 1, 1975, the Applicant (then 
known as Grain Belt Breweries, Inc.) sold its assets 
for a company controlled by Mr. Irwin L. Jacobs and 
since 1975, Applicant has not engaged in an active 
business. It further states that in 1975, certain share- 


holders of the Applicant commenced litigation against 
the Applicant, Irwin L. Jacobs, IJE and the then direc- 
tors of the Applicant alleging that the proxy statement 
utilized in connection with the proposal to sell the 
assets of the Applicant to IJE was materially false and 
misleading, all in violation of the federal securities 
laws and that Mr. Jacobs, IJE and the director de- 
fendants had breached their fiduciary duties to the 
Applicant and its shareholders. Applicant advises that 
this litigation, known as the Rockler | litigation, is 
still before the federal courts. 


Applicant further states that on December 21, 1976, 
Irwin L. Jacobs commenced a tender offer for any and 
all of the outstanding common stock of the Applicant 
and after two extensions of the offer, Mr. Jacobs held 
784,213 shares of the Applicant’s common stock or 
approximately 84% of the outstanding shares; that 
during the tender offer, litigation was commenced by 
the Applicant and the plaintiffs in the Rockler | liti- 
gation wherein it was claimed that the tender offer 
violated Section 14(e) of the Securities Exchange Act 
of 1934 as well as other statutory provisions of the 
federal securities laws and the Minnesota Securities 
Act. Applicant notes that it has since sought and re- 
ceived the dismissal of its tender offer claims but the 
Rockler | plaintiffs have continued the tender offer liti- 
gation and it is known as the Rockler II litigation. 


Applicant advises that on March 10, 1978, counsel for 
all parties to the Rockler |, Rocker Il and Marsh & 
McLennan, Inc. litigation (the latter litigation being 
an outgrowth of the Rockler | litigation) and their 
insurers, entered into an agreement in principal for 
the settlement of all three cases providing for the 
payment of $510,000 by defendants other than the 
Applicant, to the Rockler | and II plaintiff class repre- 
sentatives in trust for the class or classes repre- 
sented, and for the payment of approximately $58,261 
to the Applicant in reimbursement of attorney’s fees 
previously paid on behalf of the defendant directors in 
Rockler |. The balance of such attorneys’ fees pre- 
viously paid by the Applicant in the amount of $43,594 
will be borne by the Applicant. As a result of that ten- 
tative agreement, Applicant notes that a binding Stip- 
ulation and Settlement Agreement is expected to be 
executed by all parties and preliminary approval by the 
District Court will be sought by the parties and that if 
preliminary District Court approval is granted a Notice 
to Class Members more fully describing that Stipula- 
tion and Settlement Agreement and giving notice of a 
hearing for the purpose of determining whether the 
settlement would be finally approved by the Court will 
be sent to class members. 


By way of additional background, Applicant states 
that at its Annual Meeting of Shareholders held on 
June 17, 1977, the shareholders of the Applicant 
elected three directors, each of whom had been 
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nominated by Mr. Jacobs and that after the meeting 
and following the death of one of the directors, a 
replacement director proposed by Mr. Jacobs was 
elected to fill the vacated position. The Applicant’s 
three-man board of directors consisted of Daniel T. 
Lindsay, President of the Applicant and Secretary of 
Jil and Federal Financial Corp., each company 
controlled by Mr. Jacobs; Wayne E. Olson, Treasurer 
of the Applicant and Treasurer of Jil and President of 
Federal Financial Corp; and Ralph P. Klein, an 
employee of J.Y.J. Corp., a company controlled by 
Irwin L. Jacobs. The application points out that on 
November 23, 1977, Mr. Jacobs conveyed his shares 
of the Applicant to JIl, a Minnesota corporation 
formed on November 10, 1977; that Mr. Jacobs is the 
controlling shareholder of Jil; and that Jil also holds 
all of the outstanding common stock of Federal 
Financial Corp., a company which is in the business 
of collecting the accounts receivables of the W.T. 
Grant Company. 


Applicant states further that after the new Jacobs 
management took control of the Applicant, a review of 
the Applicant’s assets was made with a view toward 
maintaining liquidity in anticipation of an opportunity 
to make a long-term investment. Applicant advises 
that assets held by prior management consisted 
primarily of government securities and that it had 
been prior management’s stated intent to liquidate the 
Applicant and the shareholders were about to be 
asked to vote on liquidation prior to the Jacobs tender 
offer; however, the combination of the tender offer 
and the Rockler litigation prevented liquidation 
especially in light of Mr. Jacob’s expressed objection 
to a liquidation. Applicant further advises that after 
the annual meeting, new management elected to make 
short term investments in commercial paper secured 
by bank letters of credit. 


In addition, Applicant advises that in April and May of 
1977, Mr. Jacobs, Mr. Lindsay, Mr. Olson and Mr. 
Mathisen, the then Secretary of Applicant (“Jacobs 
Group”) were purchasing the common stock of 
Sonesta International Hotels Corporation (“Sonesta”) 
and over this period 114,600 shares were purchased at 
an average cost of $5.16 per share and a Schedule 13D 
was filed with the Commission, the NYSE and 
Sonesta indicating that the Jacobs Group held more 
than 5% of the outstanding shares of Sonesta. 
Applicant states that an amendment to the 13D was 
filed early in July, 1977, in which the Jacobs Group 
reported that they had sought to meet with Sonesta’s 
management concerning a proposed tender offer at 
$7.00 per share, which filing indicated that the 
Applicant would make the offer if an offer was made. 
Applicant also states that on July 15, 1977, the 
Jacobs Group conveyed the 114,600 Sonesta shares to 
the Applicant at a purchase price of $7.00 per share 
when the market price on the New York Stock 
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Exchange at the time of the sale was $5-3/4 pursuant 
to an agreement which permitted the Applicant to put 
the shares back to the members of the Jacobs Group 
within six months at the $7.00 per share price. 


Applicant states that a decision was subsequently 
made to shelve the Sonesta tender. When the 
opportunity to make an investment in Arctic presented 
itself, the Applicant advises that it decided to make 
the purchase and because it did not have sufficient 
funds to make the purchase of the Arctic Securities 
and still hold the Sonesta shares it elected to exercise 
the put. According to the application, members of the 
Jacobs Group proposed that a privately held company 
controlled by them make the purchase, whereupon the 
shares were sold to Federal Financial Corp. at the put 
price of $7.00 per share on or about October 1, 1977. 


Applicant states that its prior management did not 
consider Applicant to be an investment company 
within the meaning of the Act and, accordingly, no 
steps were taken to register the Applicant under the 
Act prior to the time the new Jacobs’ management 
took control. In addition, Applicant advises that its 
new manacement did not consider the Applicant to be 
an “investment company” since management’s stated 
purpose was to acquire an active business. However, 
the application recites that the interim investment in 
June of 1977 of the Applicant’s assets in commercial 
paper may have caused the Applicant to come within 
the definition of “investment company” under the Act. 
The Applicant states that it did not register under the 
Act at that time since the purchase of the Sonesta 
common stock in July, 1977, for $802,200 caused only 
approximately 15% of the Applicant’s assets to be 
invested in Sonesta. Applicant advises that in 
management’s view the size of the Sonesta 
investment relative to all assets continued to make it 
unnecessary to register under the Act; however, the 
investment of Applicant’s assets in government 
securities may have required Applicant to register 
under the Act as early as May, 1975. Prior to the 
purchase of securities of Arctic the Applicant did 
register under the Act by filing Form N-8A. 


The Application states that management of the 
Applicant has not engaged legal counsel to determine 
when and if Applicant should have registered under 
the Act; but advises that management has attempted 
to deal with the Sonesta purchase and sale on the 
theory that Applicant should have been registered 
under the Act and in so doing the assumption was 
made that both the purchase from members of the 
Jacobs Group and the sale to Federal Financial Corp. 
(“FFC”) of the Sonesta shares required Commission 
approval under Section 17(b) of the Act since the 
members of the Jacobs Group and FFC are affiliates 
of the Applicant. After discussions with members of 
the Jacobs Group and FFC Applicant advises that its 





Board of Directors directed management to seek 
payment in cash from members of the Jacobs Group 
of $143,250 which payment was received on March 8, 
1978, representing the difference between the $7.00 
per share sale price for the 114,600 Sonesta shares 
and the $5.75 closing price on the New York Stock 
Exchange at the date of sale to the Applicant. In 
addition, Applicant advises that it entered into an 
agreement with FFC on March 9, 1978, pursuant to 
which FFC agreed not to sell the Sonesta common 
stock for ninety days unless directed by the Applicant 
to: (i) sell the shares into the market and turn over 
the proceeds to Applicant less the $802,200 cost of 
the shares to FFC; (ii) tender the shares to Sonesta 
and turn over the proceeds to Applicant less cost; or 
(iii) turn over the Sonesta shares to Applicant in return 
for $802,200. Applicant notes that on April 12, 1978, 
the closing price for Sonesta common stock was 
$7.25 per share and that such price reflects, in part, 
the publicized intent on the part of Sonesta’s 
management to redeem common stock at $8.25 per 
share once various filings and approvals are obtained. 
The Applicant contends that the arrangements with 
the Jacobs Group and FFC effectively place Applicant 
in the same position it would have been in had it 
purchased the Sonesta common stock in the open 
market, and points out that Applicant has not had any 
carrying expenses related to the Sonesta shares since 
October, 1977, while, under its agreement with FFC, it 
has the opportunity to benefit from the sale of the 
shares. 


The Applicant advises that on October 21, 1977, it 
bought 700,000 shares of common stock of Arctic, 
constituting approximately 23% of Arctic’s outstand- 
ing common stock, and an option to acquire 100,000 
additional shares during 1978 at an aggregate 
purchase price of $4,900,000 or $7.00 per share (the 
“Arctic Securities”). Applicant states that it was in 
connection with the proposed purchase of the Arctic 
Securities that the Applicant filed with the 
Commission a notification of registration on Form 
N-8A on October 13, 1977, since such purchase 
involved substantially all of its assets. 


Applicant advises that the implications of becoming a 
registered investment company under the Act were 
not fully appreciated by the Appticant’s Board of 
Directors at the time the Form N-8A was filed with the 
Commission. Subsequently, two non-interested 
directors were added to the Board of Directors to 
bring Applicant into compliance with Section 10(a) of 
the Act. In addition, the Applicant states that its 
Board of Directors determined, for reasons more fully 
set forth in the application, that every effort should be 
made to dispose of the Arctic Securities and to seek 
exemption from the provisions of the Act so that the 
Applicant could return to holding cash and 
government securities until such time as the Rockler 


litigation matters were settled or otherwise resolved, 
at which time a decision could be made with respect 
to liquidation of the Applicant or, in the event an 
active business opportunity presented itself, continu- 
ation of the Applicant’s existence in an active 
business endeavor would be considered. Moreover, 
the Applicant notes that the general decline in the 
stock market and the decline in Arctic’s common 
stock caused its Board of Directors to conclude that a 
sale at the Applicant’s purchase price was in the best 
interest of the Applicant and its shareholders. 
Applicant advises that the restricted nature of the 
Arctic Securities and the fact that the market prices of 
the Arctic common shares as traded on the New York 
Stock Exchange were less than $7.00 per share, 
caused the Board to conclude that JIl or some other 
affiliate of Mr. Jacobs were the only prospects to 
purchase the Arctic Securities at the $4,900,006 price 
paid by the Applicant. 


Section 17(a) of the Act prohibits, in relevant part, any 
affiliated person of a registered investment company, 
acting as principal, knowingly to sell to or purchase 
from such investment company any security or other 
property. As stated in the application, by virtue of its 
ownership of approximately 84% of the Applicant’s 
outstanding common stock, Jil is an “affiliate” of th 
Applicant, as that term is defined by Section 
2(a)(3)(A) of the Act. Moreover, JIl is presumed to 
control the Applicant pursuant to Section 2(a)(9) of 
the Act. 


Section 17(b) of the Act provides that any person may 
file with the Commission an application for an order 
exempting a proposed transaction from one or more 
provisions of Section 17(a) of the Act, and that the 
Commission shall grant such application and issue 
such order of exemption if evidence establishes that 
the terms of the proposed transaction are reasonable 
and fair and do not involve overreaching on the part of 
any person concerned and that the proposed 
transaction is consistent with the policies of the 
registered investment company concerned and the 
general purposes of the Act. 


Applicant maintains that the transaction between it 
and Jil meets the applicable criteria set forth in 
Section 17(b). In forming its opinion the Applicant 
advises that its Board of Directors considered 
appraisal letters submitted to it by the investment 
banking firm of Piper, Jaffray & Hopwood 
Incorporated (“PJH”) and that the appraisals indicated 
that the Arctic Securities would change hands 
between a non-affiliated willing buyer and a 
non-affiliated willing seller at an aggregate maximum 
purchase price of $4,450,000, some $450,000 less than 
the proposed selling price. According to the 
application, because of the relationship between the 
parties, the recent date of the original purchase of the 
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Arctic Securities and the relationship between the 
New York Stock Exchange closing price on October 21 
and the recent closing price of $6.00 per share on 
January 6, 1978, it was determined that a price lower 
than the total aggregate purchase price paid by the 
Applicant for the Arctic Securities could not be 
justified. Moreover, because of the pending Rockler 
litigation and the hostilities arising therefrom, 
Applicant states that it was deemed imprudent for the 
Applicant’s controlling shareholder to effect a 
purchase of the Arctic Securities at a price lower than 
the original purchase price. In addition to the total 
aggregate sale price of $4,900,000 proposed by Jil, 
Applicant advises that JIl also has agreed to 
reimburse the Applicant for the expense of the PJH 
appraisal, the cost of holding the Arctic Securities at 
the rate of 6%, and certain other expenses including 
up to $15,000 of legal fees associated with the 
assessment of the Applicant’s responsibilities under 
the Act and the preparation of this application. 


The Applicant’s stated belief is that the proposed sale 
of the Arctic Securities is consistent with its stated 
investment policy since its stated policy is to effect 
the sale of the Arctic Securities so as to permit it to 
seek an order of the Commission terminating its 
investment company status. The Applicant further 
believes that the transaction is consistent with the 
general purposes of the Act to protect the public 
interest and the interest of investors. 


interested 


NOTICE IS FURTHER GIVEN that any 
person may, not later than May 23, 1978, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 


request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant(s) at the address(es) stated above. 
Proof of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10225/May 1, 1978 


In the Matter of 


MUTUAL ASSET AND MANAGEMENT, INC. 
c/o New Milford Savings Bank 

Box 600 

New Milford, Connecticut 06776 


(812-4275) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM ALL PROVISIONS OF THE ACT 


NOTICE IS HEREBY GIVEN that Mutual Asset and 
Management, Inc. (‘Applicant’), an open-end 
diversified management investment company regis- 
tered under the Investment Company Act of 1940 
(“Act”), filed an application on March 3, 1978, for an 
order of the Commission pursuant to Section 6(c) of 
the Act exempting Applicant from certain provisions 
of Sections 10(a), 14(a), 20(a) and Rule 20a-1 
thereunder, 22(d) and 24(d) of the Act and temporarily 
exempting the Applicant from certain provisions of 
Sections 16(a) and 32(a) of the Act. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations 
made therein, which are summarized below. 


Applicant was organized on February 22, 1978, under 
the Business Corporation Act of the State of 
Connecticut for the primary purpose of qualifying as 
an investment company of the type contemplated 
under Title 36, Chapter 641, Section 36-96(12) of the 
Connecticut General Statutes, to serve as an 
investment medium for mutual savings banks in 
Connecticut and for the Connecticut Savings Bank 
Life Insurance Company. Applicant is subject to the 
following five fundamental limitations prescribed by 
the above-described Connecticut Statutes: 





(1) Applicant must be registered under the Act; 


(2) All of Applicant’s shares must be owned by 
savings banks organized under the laws of the State 
of Connecticut and doing business there or by the 
Connecticut Savings Bank Lfe Insurance Company 
(hereinafter sometimes called “Authorized Investors”); 


(3) Applicant’s assets must be invested only in such 
investments as are specifically permitted by Section 
36-96(12) and Section 36-96(2)-(9), inclusive, of the 
Connecticut General Statutes; 


(4) The amount of stock of any corporation which 
Applicant may hold cannot exceed, at the time of the 
investment by Applicant, 5% of the total number of 
shares of such corporation then outstanding; 
provided, however, that at the time of such investment 
the amount invested by Applicant in the stock of any 
corporation whall not exceed 10% of the total assets 
of Applicant; and 


(5) The total investment of any Connecticut mutual 
savings bank in the stock of Applicant cannot exceed 
six per cent (6%) of such savings bank’s assets. 


Applicant advises that it intends to keep the Bank 
Commissioner of Connecticut informed on all aspects 
of its affairs and activities and to send to the 
Commissioner all reports that it sends to its 
shareholders and such other additional information 
which the Commissioner may request. 


Applicant represents that it will be an investment 
company wholly-owned by the Authorized Investors 
and will be internally managed by a Board-of Directors 
consisting of individuals who are also officers of 
certain of the Connecticut mutual savings banks 
which will ultimately own stock in the Applicant. 
Applicant alleges that such individuals are not agents 
of their respective savings banks and are acting as 
Directors of Applicant solely in their individual 
capacities. There will be no outside investment 
adviser employed by Applicant. In addition, Applicant 
will contract for custodial services with the Colonial 
Bank and Trust Company of Waterbury, Connecticut. 


Applicant states that it does not propose to use an 
underwriter; it is contemplated that any Authorized 
Investor desiring to participate in the initial offering 
of Applicant’s shares may place an order directly with 
Applicant at a price of $10,000 per share. Thereafter, 
any Authorized Investor, during certain periods of 
time established by the Applicant’s Board of 
Directors, may purchase shares in the same manner at 
the then current net asset value per share. 
Redemptions will be effected in a similar manner, 
except for a redemption charge presently fixed at 1% 
of the current net asset value per share computed next 


after receipt by the Applicant or its transfer agent, if 
any, of the notice of redemption. 


Applicant requests exemption from the following 
provisions of the Act to the extent stated below: 


From Section 10(a) of the Act which provides that no 
registered investment company shall have a board of 
directors more than 60% of the members of which are 
persons who are “interested persons” of such 
registered company as defined in Section 2(a)(19) of 
the Act. Applicant states that at its inception, it is 
conceivable that its Board of Directors may be 
composed of certain officers of stockholders holding 
more than twenty-five percent (25%) of Applicant’s 
stock. Although such officers will be acting solely in 
their individual capacities and will not be agents of 
their respective banks, under a strict reading of the 
Act, such officers may be deemed to exercise 
“control” of or for their respective savings bank within 
the meaning of Section 2(a)(9) of the Act. Applicant 
states that, accordingly, it is possible that more than 
60% of the Directors of Applicant might be deemed to 
be “interested persons” within the meaning of Section 
2(a\(19) under the Act. Applicant maintains that the 
statutory limitation of Section 10(a) is neither 
necessary nor in the public interest in light of the 
Applicant’s expressed intention to keep the 
Connecticut Bank Commissioner informed of all 
aspects of Applicant’s affairs and activities and to 
provide the Bank Commissioner with copies of, and 
an opportunity to comment upon, all reports to 
Applicant’s stockholders and reports and registration 
materials filed with the Commission. Applicant further 
states that the necessity for such limitation is 
mitigated by virtue of the very stringent statutory 
limitations imposed upon Applicant’s choice of 
securities for its investment portfolio. 


From Section 22(d) of the Act which provides, in 
pertinent part, that no registered investment company 
or principal underwriter thereof shall sell any 
redeemable security issued by such company to any 
person except at a current offering price described in 
the prospectus. Applicant states that in view of the 
fact that each Authorized Investor is an experienced 
and sophisticated institutional investor and that 
Applicant’s shares provide a common investment only 
for such Authorized Investors, Applicant does not 
propose to deliver a prospectus to them. Instead, 
before accepting an initial order from any Authorized 
Investor, Applicant will furnish a copy of its 
Certificate of Incorporation and its By-Laws, its 
custodian agreement with The Colonial Bank and 
Trust Company, its notification of and registration 
under the Act, this application and the Commission’s 
order with respect thereto. Thereafter, the Applicant 
will insure that prospective purchasing Authorized 
Investors which are considering making subsequent 
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purchases are provided with any material amendments 
to the foregoing documents. In addition, upon the 
written request of any Authorized Investor, the 
Applicant will deliver its most recent quarterly or 
annual report required under the Act. Applicant 
maintains that, under these circumstances, requiring 
the delivery of a prospectus to prospective purchasers 
would impose an undue expense and an unnecessary 
burden upon the Applicant without commensurate 
benefits to the Authorized Investors which may 
purchase its stock. 


From Section 14(a) of the Act, which, in part, requires 
a registered investment company to have a net worth 
of at least $100,000 before publicly offering its 
securities unless such company meets the require- 
ments of Section 14(a)(2) or (3). Applicant states that 
it has firm commitments from four Connecticut 
mutual savings banks for the purchase of 170 shares 
of its stock at an aggregate purchase price of 
$1,700,000. Applicant states that inasmuch as it is 
seeking an exemption from Section 24(d) of the Act so 
as to be able to rely upon an exemption from the 
registration requirements under the Securities Act of 
1933, it would not, if such exemption is granted, meet 
the literal requirements of Section 14(a)(3) of the 
Act. 


From Section 20(a) of the Act and Rule 20a-1 
thereunder, which requires that the solicitation of 
proxies by registered investment companies must be 
in compliance with the rules and regulations issued 
by the Commission under Section 14(a) of the 
Securities Exchange Act of 1934. Applicant states that 
compliance with the proxy rules and regulations 
would serve no useful purpose. Applicant states that 
in view of the shareholders’ knowledge of the conduct 
oi its business, to require compliance with the proxy 
rules and regulations would not provide any 
corresponding benefit to Applicant’s shareholders. In 
addition, Applicant states that in light of the sharply 
circumscribed limitations on investments imposed by 
Section 36-96(12) and in light of the availability for 
review of all relevant documents of Applicant by the 
Connecticut Banking Commissioner, the added 
burden and expense of complying with Section 20(a) 
and Rule 20a-1 thereunder seems unwarranted. 
Applicant also states that the substantive information 
generally contained in the documents would, in large 
part, be contained in the documents being made 
available to prospective investors. 


From Section 24(d) of the Act which renders 
inapplicable to investment companies the “intra-state” 
offering exemption from the registration 3(a)(11) 
thereunder. Applicant alleges that such exemption 
would LE available to Applicant were it not for Section 
24(d) of the Act. It alleges that inasmuch as it has 
been organized solely to provide Authorized Investors 
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with a common investment medium, it is evident that 
neither the general public interest nor the interest of 
any of such Authorized Investors would be served by 
requiring registration under the Securities Act of 1933. 


Applicant also requests temporary exemptions from 
Sections 16(a) and 32(a) of the Act, which, 
respectively, require that shareholders of a registered 
investment company (i) elect its directors and (ii) 
ratify the selection of its independent public 
accountants. Applicant has no shareholders and will 
have none until it sells shares after it becomes 
registered as an investment company and after the 
exemptions requested by this application have been 
granted. Applicant states that it does not plan to have 
a shareholders’ meeting until a special meeting is held 
during May or June of 1978, at which meeting the 
above two matters will be submitted. Since Applicant 
will issue no shares until the above prerequisites are 
fulfilled, there could be only a few months during 
which shareholder approval would be lacking. 


Section 6(c) of the Act provides that the Commission, 
by order upon application, may conditionally or 
unconditionally exempt any person or transaction 
from any provision or provisions of the Act if and to 
the extent that such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interected 
person may, not later than May 26, 1978, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant(s) at the address(es) stated above. 
Proof of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 





For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10226/May 1, 1978 


In the Matter of 
THE TRAVELERS INSURANCE COMPANY 


THE TRAVELERS FUND B FOR 
CONTRACTS 


VARIABLE 


THE TRAVELERS FUND B-1 FOR 
CONTRACTS 


VARIABLE 


THE TRAVELERS FUND A FOR 
ANNUITIES 


VARIABLE 


and 


THE TRAVELERS FUND A-1 FOR 
ANNUITIES 

One Tower Square 

Hartford, CT 06115 


VARIABLE 


(812-4165) 


ORDER PURSUANT TO SECTION 11 OF THE ACT 
APPROVING CERTAIN OFFERS OF EXCHANGE AND 
PURSUANT TO SECTION 17(f) AND SECTION 6(c) OF 
THE ACT GRANTING EXEMPTIONS FROM SECTION 
17(f) AND RULE 17f-2. 


The Travelers Insurance Company, a Connecticut 
stock insurance company (“The Travelers”), and The 
Travelers Fund B for Variable Contracts (“Account 
B”), The Travelers Fund B-1 for Variable Contracts 
(“Account B-1”), The Travelers Fund A for Variable 
Annuities (“Account A”) and The Travelers Fund A-1 
for Variable Annuities (“Account A-1”), separate 
accounts of The Travelers registered as open-end 
management investment companies under the 
Investment Company Act of 1940 (“Act”) filed an 
application on July 29, 1977, and an amendment 


thereto on March 8, 1978, pursuant to Section 11(a) of 
the Act for an order approving certain offers of 
exchange and pursuant to Section 17(f) and Section 
6(c) of the Act for an order exempting The Travelers, 
Account A-1 and Account B-1 from the provisions of 
Section 17(f) and Rule 17f-2. 


On April 7, 1978, the Commission issued a notice 
(Investment Company Act Release No. 10185) of the 
filing of an application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter has been considered and it has been found 
that the granting of the application is appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


1T IS ORDERED, pursuant to Section 17(f) and Section 
6(c) of the Act that the application for exemption from 
the provisions of Section 17(f) and Rule 17f-2 of the 
Act, to the extent requested, be, and hereby is, 
granted, effective forthwith. 


IT IS FURTHER ORDERED pursuant to Section 11(a) 
of the Act that the proposed offers of exchange be, 
and hereby are, approved, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10227/May 1, 1978 


In the Matter of 

GENERAL AMERICAN LIFE INSURANCE COMPANY 
and 

GENERAL AMERICAN SEPARATE ACCOUNT NO. 2 
700 Market Street 

St. Louis, MO 63101 
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(812-4224) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM PROVISIONS OF 
SECTIONS 22(e), 27(c)(1) AND 27(d) OF THE ACT 


General American Life Insurance Company (“General 
American’’), a mutual life insurance company 
organized under the laws of the State of Missouri, and 
General American Separate Account No. 2, a separate 
account of General American registered under the 
Investment Company Act of 1940 (“Act”), as an 
open-end diversified management investment com- 
pany, (hereinafter collectively referred to as 
“Applicants”), filed an application on November 16, 
1977, and amendments thereto on February 24, and 
April 4, 1978, pursuant to Section 6(c) of the Act for 
an order exempting Applicants from the provisions of 
Sections 22(e), 27(c)(1) and 27(d) of the Act to the 
extent necessary to permit compliance by Applicants 
with certain provisions of the Education Code of the 
State of Texas. 


On April 6, 1978, the Commission issued a notice 
(Investment Company Act Release No. 10194) of the 
filing of an application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter has been considered and it has been found 
that the granting of the application is appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDEREED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Sections 22(e), 27(c)(1) and 27(d) of the Act to the 
extent necessary to permit compliance with certain 
provisions of the Education Code of the State of 
Texas as it would apply to payments made on variable 
annuity contracts subsequent to the date of this 
order, be, and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10228/May 2, 1978 


In the Matter of 

LEXINGTON RESEARCH FUND, INC. 
LEXINGTON GROWTH FUND, INC. 
LEXINGTON INCOME FUND, INC. 


LEXINGTON TAX FREE INCOME FUND, INC. 
476 Hudson Terrace 
Englewood Cliffs, New Jersey 07632 


and 


PIEDMONT CAPITAL CORPORATION 
10100 Santa Monica Boulevard 
Los Angeles, California 90067 


(812-4203) 


ORDER PURSUANT TO SECTION 11(a) OF THE ACT 
TO PERMIT AN OFFER OF EXCHANGE AND 
PURSUANT TO SECTION 6(c) FOR AN EXEMPTION 
FROM SECTION 22(d) OF THE ACT 


On April 4, 1978, a notice was issued (Investment 
Company Act Release No. 10187) of an application 
filed by Lexington Research Fund, Inc., Lexington 
Growth Fund, Inc., Lexington Income Fund, Inc., and 
Lexington Tax Free Income Fund, Inc. (“Funds”), 
open-end, diversified management investment com- 
panies registered under the Investment Company Act 
of 1940 (“Act”) and Piedmont Capital Corporation, 
principal underwriter for the Funds (collectively with 
the Funds, “Applicants”), pursuant to Section 11(a) of 
the Act to permit Piedmont Capital Corporation to 
offer to exchange shares of Lexington Tax Free 
Income Fund for shares of the other Funds at other 
than relative net asset value and pursuant to Section 
6(c) of the Act to exempt the Applicants from Section 
22(d) of the Act and the rules thereunder in 
connection with such exchange offer. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is appropriate 
in the public interest and consistent with the 





protection of investors and the purpose fairly intended 
by the policy and provisions of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 11(a) of the Act, 
that the proposed exchange offer be approved. 


IT IS FURTHER ORDERED, pursuant to Section 6(c) 
of the Act, that the application for exemption from 
Section 22(d) of the Act be, and hereby is, granted 
effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10229/May 2, 1978 


In the Matter of 


INCOME TRUST FOR GOVERNMENT SECURITIES, 
FIRST SERIES (AND SUBSEQUENT SERIES) 


and 


PRESCOTT, BALL & TURBEN 
900 National City Bank Building 
Cleveland, Ohio 44114 


(812-4289) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM PROVISIONS OF SECTION 14(a) 
OF THE ACT AND RULES 19b-1 AND 22c-1 
THEREUNDER 


NOTICE IS HEREBY GIVEN that Income Trust for 
Government Securities, First Series (and Subsequent 
Series) (“Fund” or “Funds”), registered under the 
Investment Company Act of 1940 (“Act”) as a unit 
investment trust, and its sponsor, Prescott, Ball & 
Turben (“Sponsor”) (collectively, “Applicants”), filed 
an application on April 7, 1978, pursuant to Section 
6(c) of the Act, for an order of the Commission (1) 
exempting Applicants, to the extent necessary, from 
the provisions of Section 14(a) of the Act; (2) 


exempting the Funds from Rule 19b-1 under the Act to 
permit more than one distribution of capital gains in 
any one taxable year; and (3) exempting the secondary 
market activities of the Sponsor and underwriters of 
the Funds from provisions of Rule 22c-1 to permit 
weekly retrospective pricing of units of beneficial 
interestin the various Funds (“Units”), subject to 
certain conditions. All interested persons are referred 
to the application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicants state that each Fund will be governed by a 
trust agreement (“Trust Agreement”) between the 
Sponsor and State Street Bank and Trust Company, as 
Trustee (“Trustee”). Interactive Data Services, Inc., 
will serve as Evaluator under the Trust Agreement 
(‘Evaluator’). Applicants state that, subject to 
compliance with the Trust Agreement, entities other 
than those named hereinabove may serve as Sponsor, 
Trustee, or Evaluator, respectively. Applicants further 
state that there was filed simultaneously with this 
application a Registration Statement on Form S-6 
under the Securities Act of 1933. Applicants state that 
the assets of the Funds will consist of securities 
issued by the U.S. Government or an agency or 
instrumentality thereof, in each case as to which the 
payment of principal and interest is backed by the full 
faith and credit of the United States, and/or contracts 
and funds for the purchase of certain such securities 
(“Securities”), all of which the Sponsor shall have 
accumulated for such purpose. Applicants further 
state that the Units will represent proportionate 
interests in the aggregate principal amount of 
Securities and representing in the aggregate the entire 
ownership of a Fund. Applicants anticipate that the 
assets of the First Series of the Fund will consist 
primarily of mortgage-backed securities of the 
modified pass-through type, fully guaranteed as to 
principal and interest by the Government National 
Mortgage Association. 


Section 14(a) 


Section 14(a) of the Act, in substance, provides that 
no registered investment company and no principal 
underwriter for such company shall make a public 
offering of which such company is the issuer unless: 
(1) the company has a net worth of at least $100,000; 
(2) at the time of a previous public offering it had a 
net worth of $100,000; or (3) provision is made that a 
net worth of $100,000 will be obtained from not more 
than twenty-five responsible persons within ninety 
days, or the entire proceeds received, including sales 
charge, will be refunded. 


Applicants represent that the Sponsor will deposit in 
each Fund not less than $5,000,000 principal amount 
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of the Securities. Thus, each Fund, at the date of 
deposit of the Securities and before any Unit is 
offered to the public, is intended to have a net worth, 
represented by the market value of the Securities on 
that date as determined by the Evaluator, in excess of 
$100,000. Applicants assert that each Fund will 
thereby fully comply with the first requirement of 
Section 14(a). Nevertheless, Applicants request an 
order of exemption from Section 14(a) of the Act, to 
the extent necessary. 


As a condition to such exemption, the Sponsor has 
agreed that it will refund on demand and without 
deduction, all sales charges to purchasers of Units of 
any Fund from the Sponsor or from any underwriter or 
dealer participating in the distribution, and liquidate 
the Securities held in a Fund and distribute the 
proceeds thereof, (1) if within 90 days from the time 
that the registration statement relating to the Units of 
such Fund has become effective under the Securities 
Act of 1933, the net worth of such Fund shall be 
reduced to less than $100,000, or (2) if such Fund 
shall have been terminated. The Sponsor further 
agrees to instruct the Trustee to terminate any Fund 
in the event that redemption by the Sponsor or 
underwriters of unsold Units results in such Fund 
having a net worth of less than $5,000,000, and in the 
event of any such termination to refund or cause to be 
refunded, on demand and without reduction, all sales 
charges to purchasers of Units of such Fund from the 
Sponsor or from any underwriter or dealer 
participating in the distribution. 


Rule 19b-1 


Rule 19b-1(a) provides in substance that no registered 
investment company which is a “regulated investment 
company” as defined in Section 851 of the Internal 
Revenue Code shall distribute more than one capital 
gains dividend in any one taxable year. Applicants 
state that distributions of principal, including any 
capital gains, and interest relating to each Fund will 
be made to Unitholders monthly. Applicants further 
state that distributions of principal constituting 
capital gains to Unitholders may arise in the following 
instances: (1) an issuer might call or redeem 
Securities; (2) Securities might be disposed of in 
order to maintain the qualification of a Fund as a 
regulated investment company under the Internal 
Revenue Code; and (3) Securities might be liquidated 
in order to provide the funds necessary to meet 
redemptions. 


In support of the requested exemption, Applicants 
state that the dangers against which Rule 19b-1 is 
intended to guard do not exist in the situation at hand 
since neither the Funds nor the Sponsor have control 
over events which might trigger capital gains. In 
addition, Applicants represent that any capital gains 
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distributions will be clearly distinguished from 
interest and principal distributions in- the accom- 
panying report by the Trustee to Unitholders. In order 
to comply with the Rule, each Fund would be forced 
to hold any monies constituting capital gains form the 
disposition of Securities until the end of its taxable 
year. Applicants state that such a practice would 
clearly be to the detriment of the Unitholders. 


Applicants further point out that Paragraph (b) of Rule 
19b-1 provides that a unit investment trust may 
distribute capital gains dividends received from a 
regulated investment company within a reasonable 
time after receipt. Applicants assert that the purpose 
behind this provision is to avoid forcing a unit 
investment trust to accumulate distributable amounts 
received throughout the year and distribute them only 
at year end, and that the operations of the Funds will 
be consistent with the intended objectives of such 
provision. 


Rule 22c-1 


Rule 22c-1 provides, in pertinent part, that no 
registered investment company issuing any redeem- 
able security shall sell, redeem, or repurchase any 
such security except at a price based on the current 
net asset value of such security which is next 
computed after receipt of a tender of such security for 
redemption or of an order to purchase or sell such 
security. 


Applicants seek an order exempting the secondary 
market operations of the Sponsor and the 
underwriters from the provisions of Rule 22c-1 under 
the Act. Applicants propose to value Units of the 
Funds, for repurchase and resale by the Sponsor and 
the underwriters in the secondary market, at prices 
computed on the last business day of each week 
(“Friday”), effective for all transactions made during 
the following week. The evaluation will be done by the 
Evaluator, who will also provide estimated evaluations 
on trading days in order to protect Unitholders and 
investors. Applicants represent that in the case of a 
repurchase, if the Evaluator cannot opine that the 
current bid side evaluation is less than the previous 
Friday’s offering side evaluation, the Sponsor will 
order a new evaluation. In the case of a resale of 
Units in the secondary market, if the Evaluator cannot 
state that the previous Friday’s price is no more than 
one-half point ($5.00 on a Unit representing $1,000 
principal amount of Securities) greater than the 
current offering price, a full evaluation will be ordered. 


Applicants state that there are two purposes of Rule 
22c-1: (1) to eliminate or reduce any dilution of the 
value of outstanding redeemable securities of 
registered investment companies occuring through 
the practice of redeeming or repurchasing securities 





at a price above their net asset value or selling 
securities at a price based upon a previously 
established net asset value which permits a potential 
investor to take advantage of an upswing in the 
market and an accompanying increase in the net asset 
value of investment company shares, and (2) to 
minimize speculative trading practices which so 
compromise registered investment companies as to 
be unfair to the holders of their outstanding 
securities. 


Applicants contend that the sale and repurchase of 
Units of the Fund in the secondary market cannot 
possibly dilute the value of outstanding securities. 
Applicants also contend that the procedures followed 
in secondary market operations of the Fund cannot be 
regarded as encouraging speculative trading prac- 
tices. According to the application, the proposed 
procedure will insure that a Unitholder will never 
receive less than the redemption value of the Unit by 
selling his Unit to the Sponsor. The procedure will 
minimize the risk that a purchaser in the secondary 
market would be paying more than he would pay if 
daily evaluations were made. 


Applicants further assert that while the purposes for 
which Rule 22c-1 was adopted would not be served by 
imposing the requirements of the rule upon the 
secondary market operations of the Funds, the 
interests of investors might be significantly impaired 
by imposing upon them the cost of the determinations 
of net asset value required by Rule 22c-1. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes or persons, 
securities, or transactions, from any provisions of the 
Act or of any rule or regulation under the Act, if and to 
the extent such exemption is necessary or appropriate 
in the public interest and consistent with the 
protection of investors and the purposes intended by 
the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 23, 1978, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 


contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 


the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10230/May 2, 1978 


In the Matter of 
ADMIRALTY FUND 
COMPETITIVE CAPITAL FUND 


SEABOARD LEVERAGE FUND 


and 


THE INCOME FUND OF BOSTON, INC. 
One New York Plaza 
New York, New York 10004 


(811-765) 
(811-1588) 
(811-1404) 
(811-658) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT COMPANIES HAVE CEASED TO 
BE INVESTMENT COMPANIES 


NOTICE IS HEREBY GIVEN that Oppenheimer A.1.M. 
Fund, Inc. (“AIM”) and Oppenheimer Income Fund of 
Boston, Inc. (“Income”) filed an application on behalf 
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of Admiralty Fund (“Admiralty”), Competitive Capital 
Fund (“Competitive”), Seaboard Leverage Fund 
(“Seaboard”), and The Income Fund of Boston, Inc. 
(“IFOB”) (hereinafter referred to with Admiralty, 
Competitive, and Seaboard as the “Applicants”), 
registered under the Investment Company Act of 1940 
(the “Act”) as diversified, open-end management 
investment companies, on May 20, 1977, and an 
amendment thereto on October 18, 1977, for an order 
of the Commission pursuant to Section 8(f) of the 
Act, declaring that Applicants have ceased to be 
investment companies as defined in the Act. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


Subsidiaries of The Seaboard Corporation (“TSC”) 
formerly served as the investment adviser and 
principal underwriter for Applicants. On March 5, 
1974, the Commission filed a complaint in the United 
States District Court for the Central District of 
California against TSC and other defendants. The 
complaint alleged numerous violations of the federal 
securities laws, including violations of the Act. 
Pursuant to a stipulation between the Commission, 
Admiralty, and other defendants, the Court entered an 
order on October 1, 1974, dismissing the 
Commission’s complaint. As a result of the 
Commission’s action against TSC, the independent 
directors of each of the Applicants terminated the 
contracts with their respective advisers and 
underwriters, effective December 10, 1973. 


Applicants stated that on May 14, 1976, the Boards of 
Directors of Admiralty, Competitive and Seaboard 
adopted resolutions recommending a merger with AIM 
and that on March 30, 1976, the Board of Directors of 
iIFOB adopted a resolution recommending a merger 
with Income. The proposed mergers were approved by 
the respective shareholders of the Applicants on 
October 27, 1976, and by the shareholders of AIM and 
Income on November 8, 1976. 


On December 7, 1976, Admiralty, Competitive and 
Seaboard merged into AIM and IFOB merged into 
Income. As a result of the mergers, AIM acquired 
marketable securities with an aggregate market value 
of $35,361,670 and net cash and receivables 
aggregating $1,855,015 and assumed the liabilities of 
Admiralty, Competitive and Seaboard. Income 
acquired marketable securities with an aggregate 
market value of $21,632,019, and cash and 
cash items aggregating $377,660 and assumed the 
liabilities of IFOB. In return, 4,010,419 shares of AIM 
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were issued to the respective shareholders of 
Admiralty, Competitive and Seaboard, and 2,547,417 
shares of Income were issued to the shareholders of 
IFOB, such shares being equivalent in value to shares 
of the respective Applicants held at the time of the 
merger. 


Prior to the merger, litigation based on the violations 
alleged in the Commission’s complaint and certain 
additional claims against TSC and other parties was 
commenced on Applicants’ behalf. The Boards of 
Directors of Applicants believed it was inappropriate 
for other shareholders to have either the burden or the 
possible benefits of the litigation in which Applicants 
were involved. Therefore, the application states that 
the claims of Applicants in the litigation were 
transferred to a Litigation Trust (“Trust”) together with 
cash to support the prosecution of the claims. An 
order of the Commission (Investment Company Act 
Release No. 9543) under Section 6(c) of the Act 
exempting the Trust from all provisions of the Act and 
rules and regulations thereunder other than Sections 
9, 17, 31, 34, 36 and 37 and related rules was issued 
on November 29, 1976. 


The application states that the Beneficiaries (the 
“Beneficiaries”) of the Trust are the prior shareholders 
of Applicants. The Trust assets shall be distributed to 
the Beneficiaries on the basis of each Beneficiary’s 


beneficial interest in the Trust in such manner and at 
such time as the Trustees shall deem necessary or 
appropriate; provided, however, that a final 
distribution of all remaining assets in the Trust shall 
be made promptly after the determination or 
settlement of all the litigation. Applicants state that 
they have no assets or liabilities. 


Section 8(f) of the Act provides, in part, that when the 
Commission, upon application, finds that a registered 
investment company has ceased to be an investment 
company, it shall so declare by order, and that, upon 
the taking effect of such order, the registration of 
such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 29, 1978, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant(s) at the address(es) stated above. 
Proof of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed 





contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10231/May 4, 1978 


In the Matter of 


INTEGON GROWTH FUND CORPORATION 
420 North Spruce Street 
Winston-Salem, North Carolina 27102 


(811-915) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE INVESTMENT COMPANY ACT 
OF 1940 FOR AN ORDER DECLARING THAT 


APPLICANT HAS CEASED TO BE AN INVESTMENT 
COMPANY. 


NOTICE IS HEREBY GIVEN that Integon Growth Fund 
Corporation (‘‘Applicant’’), registered under the 
Investment Company Act of 1940 (“Act”) as an 
open-end, diversified management investment 
company, filed an application on March 27, 1978, 
pursuant to Section 8(f) of the Act, for an order of the 
Commission declaring that Applicant has ceased to 
be an investment company as defined in the Act. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicant, a corporation organized under the laws of 
the State of North Carolina, registered under the Act 


on November 24, 1959. Subsequently, on December 
14, 1959, it filed a registration statement on Form S-5 
under the Securities Act of 1933 (File No. 2-15928) for 
the public offer and sale of shares of its common 
stock. This registration statement was declared 
effective by the Commission on April 29, 1960, and 
Applicant was thereby authorized to offer 290,000 
shares of its common stock for sale to the public. 


At a Substitute Annual Meeting of Applicant’s 
shareholders held on December 30, 1976, more than 
two-thirds of Applicant’s shareholders approved an 
Agreement and Plan of Reorganization which provided 
for, among other things, the sale by Applicant of 
substantially all of its assets to Bullock Fund, Ltd. 
(“Bullock”), a Maryland corporation and a diversified, 
open-end management investment company regis- 
tered under the Act, in exchange for shares of voting 
stock of Bullock, and the distribution of Bullock 
shares to the holders of Applicant’s outstanding 
shares in liquidation of Applicant. The sale and 
exchange transaction was consummated on January 
6, 1977, at which time all outstanding shares of the 
Applicant became shares of Bullock. 


The application states that Applicant currently has no 
assets, no securityholders, no outstanding debts and 
that it is not a party to any pending litigation or 
administrative proceedings. The application also 
states that Applicant is not currently engaged and 
does not propose to engage in any business activities. 
The application further states that Applicant is 
currently in the process of being liquidated pursuant 
to North Carolina state law; and that it intends to file 
a certificate of dissolution pursuant to such law, 
which will complete the process of its formal 
dissolution under North Carolina state law. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission, on its own motion or upon 
application, finds that a registered investment 
company has ceased to be an investment company it 
shall so declare by order, and upon the effectiveness 
of such order the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 30, 1978, at 5:30 p.m., 
submit to the Commission in writing a request for 
hearing on the application accompanies by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
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such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons, who request a hearing or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 627/May 1, 1978 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10223/May 1, 1978 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14721/May 1, 1978 


Administrative Proceeding File No. 3-4669 


In the Matter of 


INVESTORS RESEARCH CORPORATION 
605 West 47th Street 
Kansas City, Missouri 


(801-8174) 


JAMES E. STOWERS 
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RICHARD H. DRIEHAUS 
1340 North Astor Street 
Chicago, Illinois 


OPINION OF THE COMMISSION 


INVESTMENT ADVISER, INVESTMENT COMPANY, 
AND BROKER-DEALER PROCEEDINGS 


Grounds for Remedial Action 
Proscribed Compensation 


Investment company’s registered investment adviser 
that received compensation proscribed by Section 
17(e)(1) of the Investment Company Act from broker 
who executed investment company’s portfolio 
transactions, censured, together with adviser’s 
controlling person and brokerage firm’s research 
director who participated in the arrangement that 
resulted in the brokerage firm’s payments to the 
adviser. 


APPEARANCES: 


Irving Kuraner, of Kuraner, Dingman, Brockus, Kinton 
& Lowe, for Investors Research Corporation and 
James E. Stowers. 


Milton S. Gould and Geoffry R. Handler, of Shea, 
Gould, Climenko & Casey, for Richard H. Driehaus. 


Paul B. O’Kelly and Max M. Luck, 
Commission’s Division of Enforcement. 


for the 


James E. Stowers is president of both Twentieth 
Century Investors, Inc. (“Twentieth Century”), a 
registered investment company, ! and Investors 
Research Corporation (“Research”), the registered 
investment adviser that manages Twentieth Century. 
Stowers, Research, and Richard H. Driehaus, a broker 
to whom Stowers has given much of the brokerage 
business that Twentieth Century generates, appeal 
from an administrative law judge’s decision adverse to 
all three. 


Stowers was Research’s portfolio manager. Hence he 
made all of Twentieth Century’s investment decisions. 
By 1972, Stowers had developed great confidence in 
Driehaus’s investment advice and market judgment. 
So Stowers placed most of Twentieth Century’s 





1 During the relevant period, Twentieth Century’s net 
assets ranged from $8.6 million to $13.2 million. 


- 2 Stowers owns 66% of Research’s common stock. 





portfolio brokerage with the firm which Driehaus 
was then associated, B Company. 


In collaboration with Driehaus, Stowers developed a 
methodology for spotting undervalued stocks. But the 
application of that methodology to the formulation of 
concrete investment decisions was slow and 
laborious. To overcome these difficulties and exploit 
his method more effectively, Stowers leased a 
computer and developed a program for it.3 The 
computerized system that Stowers developed covered 
a very large number of publicly held companies. 


Stowers professed great faith in his system’s merit. 
But he found its cost beyond his means.4 Hence he 
looked around for someone “to pick up the cost of 
[leasing] the computer” in return for access to the 
material it produced. He offered Driehaus’s then firm, 
B Company, access to the system for $15,000 down 
plus $6,000 a month.5 But B Company turned him 
down.® He then made the same proposal to another 
securities firm. It too was unwilling to accept it.” 


Stowers thereupon made the same offer to a third 
securities firm, Mullaney, Wells & Company. It 
accepted. In August 1973, Mullaney agreed to pay 
Research $15,000 down and $6,000 a month for the 





3 The computerized system consists of display 
stations, and of equipment which provides daily, 
weekly and monthly print-outs. The display station 
shows on a screen “earnings and revenue data and 
analyses of any one of the . . . companies in the data 
bank.” The print-outs, which according to respon- 
dents represent “the most important feature of the 
system,” identify the stocks in the data bank “whose 
revenues and earnings show promise, classifying 
them in various ways.” 


4 at oral argument, Stowers’s counsel said, “Mr. 
Stowers knew at the outset that, while he could do the 
development work and operate the computer, 
someone else . . . would have to pick up the cost of 
the hardware.” 


5 Research had already spent some $15,000 in 
computer rental fees. And those fees were continuing. 
At that time they ran about $6,000 a month. In 
addition, Research incurred other expenses in 
connection with the operation of the system. 


6 Stowers admitted that B Company did not think the 
system would be of any value to it. 


7 Stowers testified that this firm balked at the $15,000 
down payment. 


. in commissions on those transactions. 


use of the system.8 Driehaus then joined Mullaney as 
its research director.9 And virtually all of Twentieth 
Conyiy's portfolio business went to him at that 
firm.10 This made Twentieth Century Mullaney’s 
largest and most important customer. 


Most of Twentieth Century’s portfolio transactions 
were effected on an agency basis. Between August 
1973 and December 1974, Mullaney collected $422,464 
At the same 
time, Mullaney made substantial payments to 
Research purportedly for the use of the computer 
system. In the period August 1973 - September 1975, 
those payments amounted in the aggregate to some 
$171,000. 


Il. 
The issues before us are narrow and precise. They are: 


(1) Research was selling Stowers’s system to 
Mullaney at the very same time that Research was 





8 The agreement permitted Mullaney to sell print-outs 
from the system, and to sell display station installa- 


tions for fees to be negotiated between Research and 
Mullaney. 


9 Driehaus asserts that he considered Mullaney’s 
leasing of the system “an expression of faith in his 
investment philosophy and [that] this was an 
important factor in his decision to join Mullaney.” Byt 
the spring of 1974, he had acquired a 12%-15% equity 
interest in Mullaney. 


10 jn August of 1974, Mullaney went out of business 
and another securities firm, Olde and Company, Inc., 
acquired Mullaney’s accounts. When that happened, 
Driehaus joined Olde as its research director. Olde 
continued to make the $6,000 monthly payments to 
Research. And Research gave virtually all of Twentieth 
Century’s portfolio business to Olde. For purposes of 
this opinion, the term “Mullaney” includes “Olde,” 
unless the context shows otherwise. 


11 Mullaney and Olde were also named respondents 
in these proceedings. The administrative law judge 
revoked Mullaney’s broker-dealer registration. 
Mullaney did not appeal that sanction. Nor did the 
Commission choose to review it on its own motion. 
Hence it has become fina!. Securities Exchange Act 
Release No. 12807 (September 16, 1976), 10 SEC 
Docket 470. 


With its consent, Olde was suspended from engaging 
in market-making activities for two weeks. Olde also 
undertook to pay Twentieth Century $29,000 and to 
terminate its computer leasing arrangements with 
Research. Securities Exchange Act Release No. 11952 
(December 24, 1975), 8 SEC Docket 895. 
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directing virtually all of Twentieth Century’s portfolio 
brokerage to that firm. Did this enmesh Research and 
Stowers in a conflict of interest prohibited by the 
Investment Company Act? 


(2) If that question is answered in the affirmative, 
what remedial action, if any, should we take. ! 


The administrative law judge’s answer to the first 
question was adverse to the respondents. So is ours. 
With respect to the remedy, however, our views are far 
different from his. 


The law judge found ‘‘no genuinely mitigating 
circumstances.” Hence he concluded that: 


(1) Research’s registration as an investment adviser 
should be revoked; and 


(2) Both Stowers and Driehaus should be barred 
from association with brokers, dealers, and 
investment advisers, and prohibited from serving or 
acting in various capacities with respect to registered 
investment companies. 


We, on the other hand, see significant mitigating 
factors. In our view this is a most unusual situation. 
And we have not been persuaded that it calls for 
anything more drastic than censure. 


Our reasons for so holding are stated below. 

IV. 
We agree with our staff and with the administrative 
law judge that Section 17(e)(1) of the Investment 


Company Act13 prohibits payments of the kind that 
Mullaney made to Research. Hence we find that: 





12 The administrative law judge found certain other 
violations. But we do not think that the record 
warrants adverse findings on those matters. 


13 The section reads: “It shall be unlawful for any 
affiliated person of a registered investment 
company ... acting as agent, to accept from any 
source any compensation (other than a regular salary 
or wages from such registered company) for the 
purchase or sale of any property to or for such 
registered company or any controlled company 
thereof, except in the course of such person’s 
business as an underwriter or broker.” 
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(A) Research and Stowers !4 willfully violated that 
section,!9 and (B) Driehaus willfully aided and 
abetted his co-respondents’ willful violations. 





14 Since Research was Twentieth Century’s invest- 
ment adviser, it was an “affiliated person” of 
Twentieth Century. See Section 2(a)(3)(E) of the 
Investment Company Act. Stowers was also an 
affiliated person of Twentieth Century because he was 
an officer and an employee of that company. See 
Section 2(a)(3)(D) of the Investment Company Act. 


15 Research and Stowers insist that they did not know 
that Section 17(e)(1) prohibited what they were doing. 
But willfulness “does not require proof of .. . intent 
to violate the law, or knowledge that the law was 
being violated.” 5 Loss, Securities Regulation 3368 
(1969 supp.). The word “willfully” in the securities 
statutes merely refers to the actor’s will to commit the 
act that constitutes the violation. See, ¢.g., Tager v. 
S.E.C., 344 F.2d 5, 8 (1965), affirming our decision in 
Sidney Tager, 42 S.E.C. 132 (1964). This case meets 
that test. All of the transactions were carefully 
fashioned. There was nothing inadvertent or 
accidental. Indeed, no one contends that there was. 


Respondents’ contention that Ernst & Ernst v. 
Hochfelder, 425 U.S. 185 (1976) changed the law in 
this area so as to require a showing of specific intent 
to violate the Investment Company Act is frivolous. 
See Arthur Lipper Corporation v. S.E.C., 547 F.2d 171, 
180 (C.A. 2, 1976), cert. denied, U.S. (1978), 
where the court quoted Jager with approval and 
reaffirmed it in a post-Hochfelder setting. Moreover, 
Hochfelder involved an action under Section 10(b) of 
the Securities Exchange Act and Ruie 10b-5 there- 
under. Assuming that the case is applicable to 
administrative proceedings of this sort, a position 
with which we disagree, we fail to see what bearing it 
has on Section 17(e)(1) of the Investment Company 
Act. 


Equally irrelevant to the willfulness issue is the fact 
that the computer arrangement was disclosed in 
Twentieth Century’s prospectuses. Section 17(e)(1) 
lays down a flat prohibition. Like the Investment 
Company Act’s other regulatory provisions, it reflects 
a legislative determination that disclosure itself is an 
inadequate safeguard in the investment company 
field. See Senate Report No. 1775, 76th Cong. ed 
Sess. (1940) at page 6. 


16 United States v. Deutsch, 451 F.2d 98 (C.A. 2, 
1971), cert. denied, 404 U.S. 1019 (1972), (hereinafter 
cited as “DEUTSCH”) sustained a criminal conviction 
for aiding and abetting a violation of the section of the 
Investment Company Act that is involved here. 





Respondents’ argument to the contrary revolves 
around the premise that theirs was a bona fide 
business relationship that the Act does not ban. As 
they see it, the heart of the matter is that Stowers’s 
system was effective but expensive. Economic 
exigencies required that the cost of the system be 
shared. 


So Research and Mullaney entered into an 
expense-sharing arrangement. This gave Mullaney 
access to a research tool that is said to have been of 
great aid to it. It facilitated the management of 
Twentieth Century’s portfolio because it supplied 
Driehaus with the information on which Stowers 
relied, thus enabling the two of them to work together 
more efficiently than would otherwise have been 
possible. Mullaney also used the system to service 
other clients. 


Had this been a simple, two-sided relationship 
between an investment company and its broker in 
which Twentieth Century bought brokerage services 
from Mullaney and aiso sold research aids to that 
firm, we would see nothing wrong with the 
arrangement under Section 17(e)(1). That section does 
not inhibit the investment company’s freedom of 
action. Hence Twentieth Century would be free to 
supplement its income by selling Stowers’s system to 
anyone who wanted to buy it. 


But that is not this case. This was not a simple 
two-sided relationship of the kind that we have just 
posited. It was a complex three-sided one. 


Twentieth Century, the investment company, was 
buying brokerage services from Mullaney. In return for 
those services, Twentieth Century was paying large 
sums to Mullaney. The burden of those payments was 
borne by Twentieth Century’s shareholders. 


But Twentieth Century did not own Stowers’s 
computerized system. Twentieth Century’s investment 
adviser, Research, owned it. Hence the revenues 
produced by selling the system went to Research. !7 


Thus the benefits of the reciprocal relationship 
between Research and Mullaney were separated from 
the burdens. The benefits, the payments that 
Mullaney made for the computer, went to the adviser. 
The burdens, i.e., the commissions and the spreads 
that Mullaney collected, were borne by the investment 
company’s shareholders. 





17 Stowers in turn used the funds to operate the 
system. 


This divorce of benefit from burden created a situation 
squarely covered by Section 17(e)(1)’s words and by 
the basic policy that the authors of those words 
sought to implement. That policy was, as the Court of 
Appeals for the Second Circuit has said, “to prevent 
affiliated persons from having their judgment and 
fidelity impaired by conflicts of interest."18 No 
showing of actual impairment need be made. This is a 
prophylactic statute. Its aim is not to redress harm 
but to prevent it.19 Hence all that need be established 
is a relationship that ‘‘could...becloud [the 
fiduciaries’] judgment to the detriment of the 
beneficiaries of the [fund].” (Emphasis added.)20 


The computer leasing deal had that potential 
beclouding effect. True, Stowers gave Driehaus 
Twentieth Century’s business in the pre-computer 
period as well as in the post-computer one. But, in 
the earlier period, he had no private pecuniary motive 
for doing so. During the later period, however, he 
could scarcely have been oblivious to the $6,000 a 
month that his company, Research, was getting from 
Mullaney. He admits that this money was very 
important to Research. Thus he was under a 
self-created pressure to send Mullaney enough 
Twentiety Century brokerage to enable Mullaney to 
keep making payments to Research. 





18 DEUTSCH at 109. 


19 it follows that respondents’ vehement protestations 
that the investment company was unharmed and that 
it actually reaped great benefits from the computer 
have no bearing on the question of whether Section 
17(e)(1) was violated. Harm or its lack goes only to 
the question of sanction. And on that we have given 
considerable weight to the circumstances that 
respondents stress. 


20 DEUTSCH at 109. 


DEUTSCH was acriminal case. Nevertheless, the court 
read 17(e)(1) broadly so as to effectuate its legislative 
purpose. It noted that “The Act was. . . designed 
. . . quite clearly to establish broad standards which 
would more easily enable the government to convict 
affiliated persons for self-dealing in the management 
of investment companies—an industry the very nature 
of which made it particularly difficult to gather proof” 
(451 F.2d at 108), and that, “[g]liven the nature of the 
investment company industry, it would be extremely 
difficult to prove that the payment of compensation 
actually caused a particular purchase” (451 F.2d at 
109). Unlike DEUTSCH, the instant proceedings are 
remedial, not penal. Hence it would be inappropriate 
for us to read the statute more permissively here than 
the DEUTSCH court did in a criminal context. 
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No longer could he look at Twentieth Century’s 
brokerage problems with an eye single to Twentieth 
Century’s interests. Now he had an interest of his own 
at stake. He could not compare the brokerage services 
that Mullaney offered with those offered by other 
firms in the wholly disinterested way that the statute 
contemplates. 


Even if one looks only at Mullaney and ignores for the 
moment the existence of other brokerage firms that 
were eager for business, one sees that the computer 
arrangement injected a patently improper term into 
the equation. 


Stowers’s fiduciary duty to Twentieth Century required 
him to do all that he reasonably could to keep trans- 
action costs down. His self-interest in keeping 
Mullaney satisfied and in seeing to it that it received 
enough business and enough money from Twentieth 
Century to cover its computer rentals pointed the 
other way. This made it somewhat less likely that he 
would drive hard bargains with Mullaney. It also gave 
him - incentive to churn Twentieth Century’s port- 
folio. 


Respondents maintain that Stowers rose above these 
temptations. Perhaps he did. But his legal duty was 
not discharged by resisting such self-created lures. 
The Act required him to avoid them. 


V. 


Respondents place great stress on the efficacy of 
Stowers’s computerized system. They consider it a 
valuable research tool. And they emphasize the heavy 
cost of operating it and keeping it up to date. Hence 
they argue that: 


(1) The system was worth more to Mullaney than it 
paid. Indeed, Stowers and Research gave Mullaney a 
real bargain. 





21 Twentieth Century’s May 1, 1975 prospectus states 
that the fund’s portfolio turnover rate “may be greater” 
than that of most other investment companies. 


22 As noted earlier, and as DEUTSCH makes clear, 
Section 17(e)(1) prohibits conflicts of interest whether 
or not actual harm can be proven. See the Supreme 
Court’s discussion of the evil that can flow from an 
adviser’s “subconscious” prejudices in favor of his 


own financial interests. S.E.C. v. Capital Gains 
Research Bureau, Inc., 375 U.S. 180, 188 (1963). 
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(2) This means that a// of the money that went from 
Mullaney to Research must be deemed to have been 
paid for access to the computer. 


(3) So Mullaney never paid Research or Stowers for 
Twentieth Century’s brokerage. Neither Research nor 
Stowers enriched themselves out of that brokerage. 
There was no kickback. 


(4) Accordingly, there was no “compensation... 
for the purchase or sale of any property to or for [the] 
registered company,” i.e., Twentieth Century. 


(5) Since there was no “compensation” of that type, 
there was no violation of Section 17(e)(1). 


We have two difficulties with this analysis. The first 
stems from the character of the relationship between 
the parties. This was a regular course of business in 
which: 


(1) Large amounts of money were continually 
moving from the investment company to the broker 
that its adviser had selected; 


(2) Other substantial sums were moving from that 
broker to the adviser;“% and 


(3) The two streams were flowing copiously and 
simultaneously. 


Triangles like that are ideal channels for the rebates 
and kickbacks that Section 17(e)(1) prohibits. Hence 
they are presumptively suspect. People who become 
parties to such arrangements must be prepared to 
show affirmatively that none of the money paid to the 
adviser was “for” the brokerage at his disposal.24 It 
must be shown that what was received had a fair 
market value sufficient to warrant the conclusion that 





23 The broker not only knew that he owed the 
business to the adviser but that the adviser had the 
power to take it away from him. 


24 We find nothing to the contrary in Steadman 
Security Corporation, Securities Exchange Act 
Release No. 13695 (June 29, 1977), 12 SEC Docket 
1041 (hereinafter cited as “STEADMAN”). Save for an 
isolated transaction involving a certificate of deposit 
as to which the record was unclear, that case did not 
involve “compensation . . . for the purchase or sale of 


any [investment company] property.” See 12 SEC 
Docket at 1054. 





all of the money allegedly paid for it was actually 
disbursed for that purpose. 5 Absent that, at least 
some portion of the broker’s disbursements must be 
deemed to have been paid and received as compensa- 
tion for the business forwarded by the adviser. 


That brings us to our second basic difficulty, which is 
that there was no market—and therefore no market 
price—for Stowers’s novel, untried, and expensive 
system. Hence there was no objective standard by 
which to measure the reasonableness of the price that 
he was charging for it. Without such a measuring rod, 
there is no adequate predicate for respondents’ 
conclusion that Mullaney’s payments to Research 
were unrelated to Mullaney’s income from Twentieth 
Century. 


Stowers’s faith in his own system is no substitute for 
the impersonal judgment of the marketplace. We are 
told that Stowers convinced Driehaus of the system’s 
merit. But Driehaus’s relationship with Stowers was 
extremely remunerative for Driehaus. To keep that 
relationship fully intact, he had to associate himself 
with a firm that was ready to spend a lot of money on 
Stowers’s system. 


Of course, that money was Mullaney’s money. But it 
came from Twentieth Century’s commissions. 
Appreciable portions of those commissions found 
only a momentary resting place in Mullaney’s coffers. 


We think it clear that the nexus between Mullaney’s 
payments to Research and Research’s direction of 
Twentieth Century’s portfolio brokerage to Mullaney 
was so close as to compel the inference that the 
payments were made for a single package in which 
access to Stowers’s computer was inextricably 





25 Respondents point to the testimony of an IBM 
marketing representative placing the computer 
program’s reproduction cost at between $160,000 and 
$300,000. But that, of course, has nothing to do with 
“market vaiue.” The “market value” of which we speak 
is the price that an arms-length buyer uninfluenced by 
the receipt of brokerage would be willing to pay for 
access to Stowers’s system. 


26 We note Stowers’s testimony that Driehaus would 
have gotten only “some” of Twentieth Century’s 
business if he did not have the computer and stuck to 
“his old way.” After Mullaney agreed to pay for the 
use of Stowers’s system, Driehaus joined the firm. 
And he got not just “some” but practically a// of 
Twentieth Century’s business. 


interwined with access to Twentieth Century’s 
portfolio brokerage.2” 


The record does not show that anyone not interested 
in getting brokerage was willing to pay anything like 
$6,000 a month for Stowers’s system. And only 
evidence of that type could rebut the inferences 
flowing from the symbiotic relationship between 
Twentieth Century’s payments to Mullaney and 
Mullaney’s payments to Research.28 





27 This means, of course, that at least some, if not 
all, of the money that Mullaney paid out was for the 
brokerage. 


We note in this connection that, before Mullaney went 
out of business in August 1974, it was in financial 
difficulties. The administrative law judge observed 
that, in late 1973, its financial condition became 
precarious. Subsequently, Mullaney’s “net capital 
position declined to a 15 to 1 ratio and it was forced 
to institute a number of cost-cutting procedures. 
However, it continuted to use the computer system 
and to pay the $6,000 a month.” (emphasis added). 


28 Even that kind of evidence might not be enough to 
rebut those inferences in view of Mullaney’s financial 
plight (see n. 27, supra), and the importance to it of 
the business that Stowers was sending to Driehaus. 
Suppose that Stowers had succeeded in convincing 
some banks, some other investment advisory 
organizations, and some brokers who got no 
brokerage business from him that his system was 
indeed worth $6,000 a month. That would establish 
“market value” to a certain kind of buyer. This would 
shift the burden of going forward to our staff. 


But it would not necessarily end the inquiry. Evidence 
that the system could not reasonably be deemed to 
have been worth anything like $6,000 a month to 
Mullaney were it not for the brokerage business that it 
was getting from Stowers would still raise a Section 
17(e)(1) question. That such a firm was buying an 
extremely expensive research aid from the investment 
company manager who was sending it a very large 
volume of brokerage business could reasonably be 
viewed as both a purchase of the investment company 
manager’s good will and a purchase of the service that 
he was selling. In those circumstances it is by no 
means clear that the element of “compensation” to 
the manager for the investment company’s brokerage 
would be lacking. It must be remembered that Section 
17(e)(1) does not speak of “gifts,” “bribes,” 
“gratuities,” or “kickbacks.” Its scope extends far 
Continued on following page 
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It follows that the compensation derived by Research 
and Stowers from leasing the computer system to 
Mullaney was banned by Section 17(e)(1). 


Vi. 


We now turn to the question of what remedial action 
is appropriate in the public interest. 


This is not a garden variety kickback case in which an 
investment company’s manager and its portfolio 
broker concoct come fraudulent scheme for the sole 
purpose of lining their own pockets at the share- 
holders’ expense. Respondents’ belief that Twentieth 
Century actually has benefited from Stowers’s system 
is undoubtedly sincere. And the record lends support 
to their view. Unfortunately, the method by which the 
system was financed showed a deplorable lack of 
fiduciary sensitivity. 


We do not condone what was done. But realism 
constrains us to recognize that the respondents were 
confronted by a difficult problem and that their belief 
that the law permitted them to resolve it as they did 
may well have been entertained in good faith. The 
views expressed in this opinion are not novel. They 
are in accord with those that the staff of our Division 
of Investment Management has taken for many years. 
However, this is the first time that the Commission 
itself has dealt with the Investment Company Act’s 
impact on a business relationship of the type involved 
here. 


Our past pronouncements gave no specific guidance 
in this concrete situation. That would be of little 
moment were this a cause of a “cunning 
device”29 fashioned for the sole purpose of advancing 





Continued from preceding page 

beyond that. Section 17(e)(1) reaches almost every 
situation in which a member of the class of persons 
referred to therein receives “any compensation (other 
than a regular salary or wages . . . ) for the purchase 
or sale of any property to or for [the] registered 
[investment] company” with which he is affiliated. 
The term “compensation” is a synonym for economic 
benefit. See STEADMAN at 1052 of 12 SEC Docket, n. 
38. And sales even at fair market value are of 
economic benefit to the seller. Hence, unless one of 
the stated exemptions is applicable, even a sale at fair 
market value falls under Section 17(e)(1)’s ban 
whenever there is a quid pro quo for a transaction 
involving the investment company’s property. See 12 
SEC Docket at the 1054. 


29 Ernst & Ernst v. Hochfelder, 425 U.S. 185, 202 
(1976) placed much stress on this phrase, which 
figured prominently in the legislative history of 
Section 10(b) of the Exchange Act. 
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the interests of those who invented it. But this is not 
that kind of a case. 


Respondents’ previous record is unblemished. And 
nothing in the materials before us suggests that their 
continued presence in the securities business is likely 
to endanger investors or the public interest. Hence we 
think censure coupled with the publication of this 
opinion enough to attain the remedial end that we 
have in view. Our objective is to warn persons of the 
serious juridical risks that they run whenever they 
enter into an arrangement that reroutes some portion 
of an investment company’s brokerage dollars back to 
its managers. 


We consider, however, that the type of conduct 
involved here has the potential for serious abuse. 
Consequently, we shall deal more severely in the 
future with infractions committed after the issuance 
of this opinion. 


We recognize, of course, that there will be borderline 
cases. Those confronted by such cases should submit 
them to the staff of our Division of Investment 
Management either by way of a request for a no-action 
position of by way of an application for exemptive 
relief under Section 6(c) of the Investment Company 
Act. 


An appropriate order will issue.90 
By the Commission (Commissioners LOOMIS, EVANS 


and KARMEL); Chairman WILLIAMS and Commis- 
sioner POLLACK not participating. 


George A. Fitzsimmons 
Secretary 








30 Respondents gain nothing from Collins Securities 
Corporation v. S.E.C., 562 F.2d 820 (C.A.D.C., 1977). 
Collins held that finding of violations in disciplinary 
proceedings must be based on proof that is “clear and 
convincing” when two elements are present: fraud 
and the impostion of a severe sanction. 562 F.2d at 
824, n. 32. Neither factor is present here. In any event, 
the facts essential to our decision are undisputed. 


The exceptions to the initial decision are overruled or 
sustained to the extent that they are inconsistent or in 
accord with the views expressed in this opinion. 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 627/May 1, 1978 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10223/May 1, 1978 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14721/May 1, 1978 


Admin. Proc. File No. 3-4669 

In the Matter of 

INVESTORS RESEARCH CORPORATION 
605 West 47th Street 

Kansas City, Missouri 

(801-8174) 

JAMES E. STOWERS 

RICHARD H. DRIEHAUS 

1340 North Astor Street 


Chicago, Illinois 


ORDER IMPOSING CENSURE 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that Investors Research Corporation, 
James E. Stowers and Richard H. Driehaus be, and 
they hereby are, censured. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 628/May 1, 1978 


Admin. Proc. File No. 3-5437 

In the Matter of 

CARDINAL MANAGEMENT COMPANY 
801-6152 


50 Congress Street 
Boston, MA 02108 


LEE H. HALLOWELL 
Westport, NY 12993 


ORDER INSTITUTING PROCEEDINGS AND FINDINGS 
AND ORDER IMPOSING REMEDIAL SANCTIONS 


In connection with a proposed administrative 
proceeding, Cardinal Mangement Company (“Regis- 
trant”), a registered investment adviser, and Lee H. 
Hallowell, its president, have submitted an Offer of 
Settlement (“Offer”) which the Commission has 
determined to accept. Solely for the purpose of these 
proceedings and any other proceedings pursuant to 
specified sections of the Securities Exchange Act of 
1934, the Securities Act of 1933, the Investment 
Advisers Act of 1940 (“Advisers Act”), and the Invest- 
ment Company Act of 1940, as set out in the Offer, 
and without admitting or denying the findings herein 
Registrant and Hallowell consent to the findings and 
sanctions described below. 


Accordingly, IT 1S ORDERED that proceedings 


pursuant to Sections 203(e) and 203(f) of the Advisers 
Act be, and hereby are, instituted. 


On the basis of this Order Instituting Proceedings and 
Findings And Order Imposing Remedial Sanctions 
(“Order”) the Commission finds that variously during 
the period 1971 through 1976: 


A. Registrant wilfully violated and Hallowell wilfully 
aided and abetted violations of Section 206(2) of the 
Advisers Act by engaging in practices which operated 
so as to deceive clients or prospective clients by 
adopting discriminatory policies and practices 
respecting refunds of prepaid advisory fees to clients 
who terminated their management contracts before 
the end of the prepaid period. 


B. Registrant wilfully violated and Hallowell wilfully 
aided and abetted violations of Section 206(4) of the 
Advisers Act and Rule 206(4)-1(a)(5) thereunder by 
engaging in deceptive practices by distributing 
brochures which contained misleading statements of 
material facts, or omitted to state material facts 
necessary in order to make the statements made not 
misleading, with regard to, among other things: a) 
the kind of individual attention afforded client 
accounts; b) the financial condition of the Registrant; 
c) the suitability of Registrant’s services for certain 
clients; d) the Registrant’s policy and practice 
regarding the refund of prepaid advisory fees. 
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C. Registrant wilfully violated and Hallowell wilfully 
aided and abetted violations of Section 204 of the 
Advisers Act and Rule 204-2(a)(2) thereunder by 
failing to make and keep true, accurate, and current 
an adequate general ledger and auxiliary ledgers. 


D. Registrant wilfully violated Section 204 of the 
Advisers Act and Rule 204-1(b) thereunder in that it 
failed to promptly file an amendment on Form ADV 
correcting previously filed information and disclosing 
losses of key personnel and changes in the ownership 
of Registrant. 


In view of the foregoing, the Commission deems it 
appropriate in the public interest to impose the 
sanctions and accept the undertaking specified in the 
Offer. 


Accordingly, IT 1S ORDERED that the registration of 
Cardinal Management Company be, and hereby is, 
revoked; and that Hallowell comply with his under- 
taking to not assume any position involving the 
management of any investment advisory business for 
six months, commencing on the second Monday after 
the effective date of this Order. 


This Order shall be effective at the opening of 
business on the first Monday after the date hereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 8393/May 1, 1978 


SECURITIES AND EXCHANGE COMMISSION v. 
MANIVEST CORP., ET AL. (United States District 
Court for the District of Columbia Civil Action No. 
78-0767) 


The Securities and Exchange Commission announced 
the filing of a Complaint in the U.S. District Court for 
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the District of Columbia against Manivest Corp. 
(“Manivest”), Professional Manivest, inc. (“PMI”), 
Westco Realty (“Westco”) and Ernest C. Psarras 
(“Psarras”), all of Salt Lake City, Utah. The Complaint 
deals with the offer, sale, and operation of real estate 
limited partnership interests in violation of the 
registration, reporting, and antifraud provisions of the 
federal securities laws. Manivest, PMI, and Westco 
consented to a Final Judgement of Permanent 
Injunction, and Psarras consented to a Final Order, all 
without admitting or denying the allegations of the 
Commission’s Complaint. 


The Complaint alleges that the defendants violated 
the registration provisions of the Securities Act of 
1933 by offering and selling without registration, over 
$15 million in interests in real estate limited partner- 
ships and annuity programs to about 300 investors. In 
connection with the offer and sale of the limited 
partnership interests would be'repurchased by 
Manivest under normal economic circumstances, and 
that the investors would receive periodic payments in 
connection with the repurchase. 


The defendants used investors’ funds to purchase and 
maintain real estate, to pay interest, and principal on 
bank borrowings, and to pay fees to the defendants. 
In most instances, different partnerships affiliated 
with and controlled by the Manivest Group invested in 
a single property. The investors usually did not know 
or have any control over which properties they would 
invest in. 


The Commission alleged that the defendants violated 
the antifraud provisions of the securities acts by, 
among other things, representing that investors would 
receive profitable returns on their investments and 
that the value of the assets in the limited partnerships 
would increase, while failing to disclose to investors, 
among other things: the substantial likelihood that 
the partnerships could not generate sufficient cash 
flow from the properties to meet the interest and 
principal payments which could result in the fore- 
closure and forfeiture of the properties; the necessity 
for repeated infusion of capital from _ investors, 
borrowings, or the sale of properties in order to avoid 
forfeiture of properties and loss of the limited 
partners’ investments; the engaging in of frequent 
purchase and sale transactions between and among 
the limited partnerships and the defendants; the fact 
that Psarras had a personal interest in some partner- 
ships; the co-mingling of funds of some investors, 
resulting in a situation whereby certain investors 
unknowingly provided indirect, interest-free loans to 
subsidize the overdrafts of other investors. 


The Complaint also alleges that the defendants 
violated the antifraud/reporting provisions of Invest- 
ment Company and Investment Advisers Act. 





In settlement of the Commission’s action, the 
defendants additionally agreed to select an 
independent auditor to examine the books and records 
of the limited partnerships and prepare reports for 
investors. The reports will focus particularly on trans- 
actions among and between the various Manivest 
entities. 





Litigation Release No. 8394/May 3, 1978 


SEC v. J. WAYNE HAWS (USDC UTAH, Criminal No. 
CR 78-00056) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the United States Securities and 
Exchange Commission, and Ronald L. Rencher, U.S. 
Attorney for the District of Utah, jointly arinounce the 
return of an indictment by a U.S. Grand Jury on April 
19, 1978, against J. Wayne Haws (Haws) of 
Huntington Beach, California. 


Judge Aldon J. Anderson of the U.S. District Court’s 
Northern Division in Utah had previously issued an 
order of permanent injunction on June 26, 1973 
against Haws, who had directed sales operations and 
sold investment contracts and evidences of 
indebtedness in a purported silver trading program of 
Hi-Planes, Ltd. The injunctive order in substance 
enjoined Haws from violating the registration and 
antifraud provisions of the federal securities laws. 


Haws was charged in the indictment with five counts 
of criminal contempt of the Court’s order. The 
indictment charged that Haws violated the terms of 
the injunction by continuing to sell investment 
contracts and evidences of indebtedness without 
registration and by making false and misleading 
promises and representatives to investors in August 
and September of 1973. 





Litigation Release No. 8395/May 3, 1978 


SECURITIES AND EXCHANGE COMMISSION AND 
COMPTROLLER OF THE CURRENCY v. THE 
NATIONAL BANK OF GEORGIA, THE CALHOUN 
FIRST NATIONAL BANK, T. BERTRAM LANCE 


(United States District Court for the Northern District 
of Georgia, Atlanta Division) Civil Action No. 78-752A 


The Securities and Exchange Commission (“Commis- 
sion’) and the Comptroller of the Currency 
(“Comptroller”) announced today the filing of a civil 
injunctive action in the United States District Court for 
the Northern District of Georgia against the National 
Bank of Georgia (“NBG”), The Calhoun First National 
Bank (“Calhoun”) and T. Bertram Lance (“Lance”) 
alleging violations of the anti-fraud, reporting and 
proxy provisions of the federal securities laws by 
NBG, Calhoun and Lance. 


The Commission and the Comptroller also announced 
that the Court simultaneously entered Final 
Judgments of Permanent Injunction and other 
Equitable Relief (‘‘Judgment”) restraining and 
enjoining NBG, Calhoun and Lance from violations of 
the anti-fraud, reporting and proxy provisions of the 
federal securities laws, and ordering certain equitable 
relief. NBG, Calhoun and Lance consented to the 
entry of the Judgments without admitting or denying 
the allegations in the Complaint. 


EQUITABLE RELIEF TO AS TO NBG AND CALHOUN 


In addition to the entry of the Judgment against NBG 
and Calhoun certain equitable relief was ordered by 
the Court and NBG and Calhoun made certain under- 
takings which they were ordered by the Court to 
comply with, including the following: 


1. An order requiring NBG to appoint to 
its Board of Directors two independent 
directors, and, within one year after the 
entry of the Judgment, NBG is required to 
appoint or nominate one additional 
independent director to its Board of 
Directors. In the case of Calhoun, Calhoun 
will appoint one independent director to its 
Board of Directors, and the next two 
directors appointed to Calhoun’s Board of 
Directors, as a result of vacancies or 
otherwise, shall similarly be independent. 


2. The establishment of a Special 
Committee of the Board of Directors of 
NBG consisting of the two_ individual 
directors appointed pursuant to the 
Judgment to review the matters alleged in 
the Commission’s Complaint and conduct 
such further investigation as it deems 
appropriate into these and other matters. !n 
the case of Calhoun, an independent review 
person will perform a review of certain 
specified matters in the Complaint. The 
Special Committee of NBG will submit to 
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the Board of Directors of NBG a report of 
findings and recommendations including: 


(a) a description of the scope of its 
investigation and review; 


(b) recommendations as to what action, if 
any should be taken by NBG for the 
protection of its shareholders, including 
but not limited to (1) seeking reimburse- 
ment to NBG for any monies, assets or 
other things of value of NBG used for the 
benefit of any present or former officer, 
director, employee or agent of NBG where 
the use of such item was not for business 
purposes of NBG and (2) the institution 
and prosecution of any suits on behalf of 
NBG against any present or former officer, 
director, agent, or any other person. 


The review person of Calhoun shall report in writing to 
the independent director on his review. The 
independent director at Calhoun will make a report to 
the Board of Directors of Calhoun as to the scope of 
investigation by the review person and the 
independent director’s recommendations as to what 
action, if any, should be taken, and that report and 
the report of the Special Committee of NBG will be 
publicly filed with the Comptroller. NBG’s and 
Calhoun’s Boards of Directors shall consider the 
reports of the Special Committee and independent 
director respectively, and take whatever action they 
deem appropriate. 


3. An order compelling NBG and Calhoun 
to maintain an Audit Committee of their 
Board of Directors consisting of the 
independent directors appointed pursuant 
to the Judgment and other directors. The 
Audit Committees of NBG and Calhoun are 
ordered by the Court to have, among other 
things, the following duties and functions: 


(a) To review the financial controls and 
accounting procedures of NBG and 
Calhoun, recommend changes and 
improvements thereto as the audit 
committee may deem appropriate, and 
oversee the implementation and mainte- 
nance of such procedures; 


(b) To meet, at regular intervals, with the 
internal auditor of NBG and Calhoun. The 
internal auditor shall be responsible to the 
Audit Committee and shall submit each 
calendar quarter, a written report to the 
audit committee regarding the work 
performed by the internal auditor during 
the relevant period. The internal auditor 
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may not be dismissed without the approval 
of the Audit Committee; and 


(b) Within 180 days after the entry of the 
Judgment, to review and report on: 


(1) all outstanding loans exceeding 
$50,000 in the case of NBG and $25,000 in 
the case of Calhoun, where interest has not 
been accured for six months in order to 
ascertain whether the current treatment of 
such loans in the financial statements in 
adequate; and 


(2) all outstanding loans exceeding 
$200,000, in the case of NBG and $50,000 
in the case of Calhoun, to ascertain 
whether the documentation relating to such 
loans is sufficient including current 
financial statements of borrowers, purpose 
statements, terms of collateral, guarantees 
and endorsements and current financial 
statements of endorsers and guarantors. 


As part of their Consent and Undertakings, NBG and 
Calhoun made certain undertakings which are 
construed to be a written agreement entered into with 
ihe Comptroller within the meaning of the Financial 
Institutions Supervisory Act of 1966, 12 U.S.C. 
1818(b)(1). After five years from the date of the 
Judgment, unless terminated by the Comptroller, 
NBG and Calhoun will no longer be ordered by the 
Court to comply with such undertakings but such 
undertakings shall continue as a Final Cease and 
Desist Order of the Comptroller. 


Included among such undertakings of NBG and 
Calhoun were undertakings requiring the review and 
revision of their respective lending policies to assure 
that they are of a safe and sound nature, procedures 
dealing with extensions of credit to, and preferential 


transactions with, insiders; procedures regarding 
correspondents accounts of the banks at other 
banking institutions and reporting requirements of 
executive officers and directors of both banks with 
respect to extensions of credit to such persons, 
formulation and maintenance of written policies and 
procedures concerning the use of assets of NBG and 
Calhoun by officers and directors for business or non- 
business purposes; and procedures dealing with the 
evaluation of certain collateral given to the banks in 
connection with the loans by the banks and the 
manner and method by which the adequacy of loan 
loss reserves are determined. Further, NBG and 
Calhoun undertakes not to extend credit to insiders or 
persons related to insiders unless such extentions of 
credit meet certain requirements. 





EQUITABLE RELIEF AS TO LANCE 


In addition to the entry of the Judgment of Permanent 
Injunction against Lance, as part of his Consent and 
Undertaking Lance made the following undertakings 
which he was ordered by the Court to comply with: 


7. He will not overdraft any checking 
account at any United States banking 
institution except at to the extent and on 
terms which are generally available to other 
customers of the banking institution who 


1. He will refrain from providing a 
personal written guaranty in connection 
with a loan from any banking institution in 
the United States to any other person 
unless such guaranty is signed and 
specifies on its face as to what existing 
extension of credit such guaranty applies; 


2. In connection with the obtaining of a 
loan from any banking institution, he will 
(when requested to do so by such an 
institution), on a timely basis, submit a 
purpose statement which is complete and 
accurate in all material respects, in the 
event such a statement is required by 
Regulation U promulgated by the Federal 
Reserve Board or any other applicable 
federal or state law; 


3. He will forebear from executing any 
document to be submitted to any banking 
institution in the United States on behalf of 
any person without obtaining a written 
power of attorney from such a person and 
indicating on such a document to be 
submitted that he is signing the document 
as an attorney-in-fact for the other person; 


4. Within’ 90 days of the entry of the 
Judgment, he will update and amend his 
personal financial statements now on file 
with any United States banking institution 
in connection with any then outstanding 
loans at such institution unless such 
institution advises in writing that an 
updated and amended financial statements 
is not needed; 


5. In connection with the obtaining of any 
loan or other extension of credit from a 
banking institution in the United States, he 
will submit to such an_ institution, if 
requested to do so, a personal financial 
statement, which is accurate in all material 
respects; 


6. He shall not, directly or indirectly, 
obtain a loan or other extension of credit 
from, or use of any asset of, any bank in 
connection with any campaign by him for 
any elective office, except as permitted by 
statute, rule or regulation; 


are similarly situated; provided, however, 
in no event will any overdraft be deemed to 
be in violation of the undertaking if it is 
isolated and inadvertent; provided further 
that he will not engage in a practice of 
depositing a check drawn on one of his 
accounts in a U.S. banking institution 
(“second check”) to cover a check drawn 
on another of his accounts in a U.S. 
banking institution, (“first check”) if, at the 
time the second check is drawn, there are 
insufficient funds in that account to cover 
the second check, provided, however, in no 
event will such a transaction be deemed to 
be a violation of this undertaking if it is 
isolated and inadvertent. 


Lance also submitted to the Commission and the 
Comptroller a letter, dated April 26, 1978, which 
advised the Commission and the Comptroller of his 
future plans insofar as they relate to banking, and the 
Commission and the Comptroller acknowledged 
receipt of the letter. Both the letter and the 
acknowledgement have been publicly released today. 


THE COMPLAINT 


The Complaint alleges that NBG, Calhoun and Lance 
engaged in a course of business which included 
financial irregularities and unsafe and unsound 
banking practices. The various undisclosed practices 
by Calhoun and Lance, which in some instances 
constituted violations of certian provisions of the 
federal banking laws, included a pattern of related 
party transactions by Lance and certain of his 
relatives, substantial and prolonged overdrafting in 
the checking accounts at Calhoun of Lance and his 
wife, certain relatives, friends, business associates, 
entities controlled by such persons, numerous 
questionable loans to officers and directors of the 
bank and persons and entities related to such 
persons, the use of Calhoun balances in connection 
with loans by at least one bank to directors of 
Calhoun and the making of misleading entries on 
Calhoun’s books and records. The course of business 
constituted a potential material risk to the financial 
stability of Calhoun. 


The Complaint alleges that the senior management of 
Calhoun engaged in, was aware of or permitted 
certain of the unsafe practices. It was also alleged 
that the Board of Directors of Calhoun in a number of 
significant respects performed no meaningful 
monitoring of Calhoun’s management despite 
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persistent criticisms and recommendations by the 
Comptroller and despite having knowledge of many of 
these practices. 


in a number of instances, it was alleged that loans 
and other extensions of credit to Lance and certain of 
his relatives, friends and associates, were made 
without adequate regard for the borrower’s credit- 
worthiness and on preferential terms. Supporting 
documentation at Calhoun for a number of the loans, 
including source of repayment, schedule of 
repayment, and purpose statements were inadequate 
or non-existent. With respect to loans by Calhoun to 
several of his relatives, it is alleged that Lance 
prepared and signed the names of certain of his 
relatives to financial statements, which statements 
did not reflect all their liabilities and accordingly 
overstated their net worth. Certain of those relatives 
were not aware that their names had been signed to 
the financial statements, and were not aware of the 
amounts and other terms of loans which had been 
taken out in their names for their benefit. When the 
loans of certain of Lance’s relatives were transferred 
to NBG and other banks, such loans were paid off at 
Calhoun. 


The extensions of credit in part resulted in severe 
liquidity and related problems at Calhoun. In order to 
create the appearance that these problems had been 
eliminated, Calhoun engaged in a series of 
undisclosed or misrepresented transactions including 
loan participations with repurchase agreements with 
other banks, the temporary transfers of loans 
criticized by the Comptroller and substantial 
borrowings from another bank without reflecting such 
borrowings as liabilities on Calhoun’s financial 
statements. In certain instances, these transactions 
were concealed by the making of misleading entries 
on Calhoun’s books and records. 


In 1975, due in part to the problem loans to, and large 
overdrafts by, Lance, his relatives and certain close 
friends and business associates, Calhoun was 
severely criticized by the Comptroller. The Complaint 
alleges that thereafter, Lance arranged for NBG and 
a number of other banks to make substantial loans to 
certain persons including relatives, business associ- 
ates and friends of Lance, some of which loans were 
guaranteed by Lance. The Complaint alleges that 
Lance’s personal financial statements, which 
supported his personal guaranty for loans to certain of 
these relatives did not reflect certain of his liabilitites, 
including all the liabilities of Lancelot, and certain 
contingent liabilities of Lance, which related to 
Lance’s guarantee of loans to certain of his relatives, 
business associates and Campaign Committee. 


The Complaint alleges that Calhoun failed to make the 
required allocation to its provision for loan losses on 
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a number of loans to certain relatives, business 
associates and friends of Lance. By understating the 
reserves for possible losses on the loans, Calhoun 
overstated its earnings and assets for the applicable 
fiscal periods. Moreover, Calhoun improperly accrued 
interest on such loans for purposes of income recog- 
nition. Further, it was alleged Calhoun did not dis- 
close to its shareholders, the Comptroller and the in- 
vesting public the true nature and extent of the 
deterioration of certain loans in its loan portfolio; and 
the losses expected therefrom. 


The Complaint alleges that as part of NBG’s course of 
business, NBG improperly recognized income on a 
real estate transaction, incomplete and inadequate 
evaluation was given to NBG’s loan portfolio and 
loans were made by NBG to relatives and associates 
of Lance without adequate regard for the credit- 
worthiness of the borrower and on preférential terms. 
Further, certain undisclosed payments were made in 
connection with the purchase of a residential property 
from NBG which payments were inaccurately 
described on NBG’s books and records; the full facts 
and circumstances surrounding NBG’s intention to 
form a holding company, and the nature of its 
correspondent banking business were not disclosed. 


The management of NBG either engaged in or 
acquiesced in certain aspects of the course of 
business discussed in the Complaint and in certain 
respects there was no meaningful monitoring by 
NBG’s Board of Directors of the management of NBG 
in carrying out their responsibilities. The various 
reports and proxy statements disseminated to NBG’s 
shareholders and filings with the Comptroller failed to 
disclose the course of business which operated as a 
fraud and deceit. 


The Complaint alleges that during the period from on 
or about March 1975 through May 1977, officers and 
directors of certain banks in northern Georgia, certain 
relatives and friends of Lance and others, borrowed 
money from NBG. A significant portion of the loans 
were utilized to pay overdrafts and loans at Calhoun, 
which loans and overdrafts had been criticized by the 
Comptroller. None of the borrowers had any previous 
established lending relationship with NBG. The 
Complaint alleges that a portion of the loans by NBG 
were not on the same terms as comparable 
transactions with unrelated parties of similar credit- 
worthiness and involved more than the normal risk of 
collectibility and other features unfavorable to NBG. 
In addition the Complaint alleges that the proceeds 
from certain of the loans were utilized for purposes 
other than the borrowers represented to NBG, and 
the financial statements provided to NBG by certain 
borrowers understated their liabilities and overstated 
their net worth. 





The Complaint alleges that on or about January 1975, 
Calhoun entered into a correspondent banking 
relationship with NBG. In determining the amount of 
Calhoun’s balances to be maintained in Calhoun’s 
correspondent account at NBG, NBG took into and 
continues to take into, consideration the loans to 
certain Calhoun officers and directors and certain 
associates and relatives of Lance. Lance utilized his 
position with NBG to direct the correspondent 
business of that bank to various banks at a time when 
he was attempting to arrange, or had arranged, loans 
for himself, business associates, and certain NBG 
officers and directors. 


The Complaint alleges that commencing at least in 
December 1974, and continuing until July 1977, NBG 
experienced numerous problems with its loan 
portfolio, particularly with respect to certain com- 
mercial real estate loans made by NBG in the early 
1970’s. In addition to the problems with respect to 
certain of its commercial real estate loans, NBG 
experienced problems with respect to loans to a 
number of Calhoun customers. NBG failed to properly 
evaluate numerous loans in.connection with its de- 
termination of the adequacy of its reserve for possible 
loan losses, and failed to make an adequate allocation 
to its reserve for loan losses. As a result, NBG 
overstated its earnings and assets for the June 30, 
1976 and December 31, 1976 period. 


The Complaint alleges that NBG did not disclose to 
its shareholders, the investing public, and the 
Comptroller, the true nature and extent of its evalua- 
tion of certain loans in its portfolio, and the failure to 
provide for losses expected therefrom, on an adequate 
and timely basis. 





Litigation Release No. 8396/May 3, 1978 


SEC v. GARY L. OELSEN ET AL. 
(District New Mexico, Civil No. 78-031-B) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange Com- 
mission, today announced that the Honorable Howard 
Bratton, United States District Court Judge of the 
District of New Mexico, issued Final Judgments of 
Permanent Injunction against Gary L. Oelsen and Jack 
W. Kelly of Memphis, Tennessee, Dwayne R. Young 
of Clovis, New Mexico, John Henry Young of 
Portales, New Mexico and J. Troy Wolfe, Jr. of Chat- 


tanooga, Tennessee, on April 21, 1978. The 
defendants consented to the entry of the Judgments 
without admitting or denying the allegations of the 
Commission’s Complaint which alleged, among other 
things, violations of the antifraud provisions of the 
Securities Exchange Act of 1934, as amended, (the 
Act) in connection with two successive tender offers 
for the common stock of United Savings and Loan 
Association. 


The Judgments in substance enjoin defendants Gary 
L. Oelsen and Jack W. Kelly from violating Section 
10(b) of the Act and Rule 10b-5 thereunder, and 
Section 14(e) of the Act in connection with the offer or 
sale of securities of any issuer or in connection with 
any tender offer or request or invitation for tenders of 
the securities of any issuer whatsoever. The 
Judgments issued against defendants Dwayne R. 
Young, John Henry Young and J. Troy Wolfe, Jr., in 
substance, enjoin each of them from violating Section 
10(b) of the Act and Rule 10b-5 thereunder in con- 
nection with the offer and sale of the securities of 
United Savings and Loan Association, whether in 
connection with a tender offer or otherwise or in 
connection with any tender offer for the securities of 
any other issuer and further, in substance, enjoin 
them from violating Section 14(e) of the Act in con- 
nection with any tender offer or request or invitation 
for tenders for securities of any issuer. 


For further information see Litigation Release No. 
8270. 





Litigation Release No. 8397/May 3, 1978 


U.S. OF AMERICA v. RONALD L. DiGIORNO 
(N/D Tex) (CR4-7811) 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange Com- 
mission, and Kenneth Mighell, United States Attorney 
for the Northern District of Texas, today jointly an- 
nounced that Ronald L. DiGiorno, Fort Worth, Texas, 
on April 21, 1978, was sentenced to sixteen years for 
four counts of securities fraud relating to the offer and 
sale of securities in the form of joint ventures or 
limited partnership interests in real estate. Federal 
Judge Eldon Mahon ordered DiGiorno to serve twelve 
consecutive years, and the four remaining years on 
probation. In addition, DiGiorno was ordered not to 
become involved in the securities business during the 
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period of his probation. On April 3, 1978, DiGiorno 
plead guilty to four counts of an eight-count indict- 
ment that was returned by a Federal Grand Jury at 
Dallas, Texas, on January 18, 1978. 


The indictment alleged that DiGiorno, since 1973, 
offered and sold securities in at least fifty joint 
ventures and two limited partnerships to more than 
300 investors, raising in excess of $5 million. The 
indictment alleged that during the period of August 
1976 through June 1977, DiGiorno offered and sold 
limited partnership interests to a total of 58 investors 
residing in ten states, raising a total of $757,500, and 
that the money was to be used to acquire parcels of 
real estate to build tennis clubs in Fort Worth and 
Wichita Falls, Texas. The indictment further shows 
that DiGiorno diverted the investors’ money and that 
the facilities were never constructed. 


The indictment further charged that DiGiorno, 
between January 1977 and April 1977, offered and sold 
joint venture interests in two raw land syndications, 
Airport Business Park, Phase | and Il, located in the 
Dallas/Fort Worth area to a total of 43 investors, 
residing in six states, raising a total of $272,253 and 
thereafter, diverting the investors’ money. DiGiorno 
was ordered to begin serving his sentence on May 15, 
1978. 





Litigation Release No. 8398/May 3, 1978 


SECURITIES AND EXCHANGE COMMISSION v. 
BETHMANN BANK, FRANCISCO VALLES, HANS 
DITTMAR, HEINZ SCHWAKE, AND DIETER HEINE- 
MANN 

(U.S. District Court for the District of Columbia 

Civil Action No. 77-0872) 


The SEC announced the entry of a Stipulation, Under- 
taking and Final Order (“Final Order”) by U.S. District 
Judge Thomas A. Flannery of the U.S. District Court 
for the District of Columbia requiring Bethmann Bank 
(“Bethmann”), a private West German bank, to file 
with the SEC and deliver to General Semiconductor 
Industries Inc. (“GSI”) within ten days a statement 
containing the information required by Section 13(d) 
of the Securities Exchange Act of 1934 (“Exchange 
Act”), the rules and regulations and Schedule 13D 
thereunder, with respect to all acquisitions, holdings 
and dispositions of GSI common stock from and after 
January 1, 1976 for the account of Bethmann and/or 
its customers. 
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Bethmann aiso undertakes, inter alia, in the Final 
Order to comply with Section 13(d) of the Exchange 
Act and the rules, regulations and schedules 
thereunder, if an under such circumstances as 
compliance is required. The entry of the Final Order 
terminates the SEC’s action against Bethmann begun 
on May 23, 1977. Bethmann entered into the Final 
Order without admitting or denying the allegations of 
the SEC’s complaint charging violations of Section 
13(d) of the Exchange Act and the rules and 
regulations thereunder. 


THE SEC also announced the entry on April 4, 1978 by 
Judge Flannery of an order adjudging Francisco 
Valles (“Valles”), Hans Dittmar (“Dittmar”), Dieter 
Heinemann (‘“‘Heinemann”) and Heinz Schwake 
(“Schwake”) in civil contempt of his orders entered 
respectively on January 4, 1978 and January 9, 1978. 
In his April 4, 1978 order, Judge Flannery imposed a 
fine of $100 per day beginning April 18, 1978 on each 
defendant for each day that Valles, Dittmar, Heine- 
mann and/or Schwake fail to file with the SEC the 
information required by Schedule 13D under the Ex- 
change Act with respect to their acquisitions, 
holdings and dispositions of GSI common stock from 
and after January 1, 1976. On April 14, 1978, Heine- 
mann and Schwake, and on April 17, 1978, Dittmar 
filed Schedules 13D. 


In his January 4 and January 9, 1978 orders, Judge 
Flannery found that Valles, Dittmar, Heinemann and 
Schwake had failed to respond to discovery requests 
made by the SEC pursuant to the Federal Rules of 
Civil Procedure and, except for Dittmar, had failed to 
answer the Commission’s complaint. Judge Flannery 
found the foregoing individuals were members of a 
group which had acquired more than 5% of the com- 
mon stock of GSI, a Tempe, Arizona manufacturer of 
semiconductor products whose shares of common 
stock are registered with the Commission, without 
filing with the SEC and delivering to GSI the 
information required by Section 13(d) of the Exchange 
Act and the rules and regulations thereunder. Judge 
Flannery ordered the individual defendants to comply 
in the future with such statute, rules and regulations. 


Valles is a registered representative with Dean Witter 
Reynolds Inc. it is Frankfurt, West Germany office. 
Dittmar, Schwake and Heinemann are self-employed 
specialists on the Frankfurt West Germany Stock 
Exchange. 





Litigation Release No. 8399/May 3, 1978 


U.S. v. FREDERIC C. ENTERLINE 
(U.S.D.C. for the W.D. of Pa., 
Criminal No. 78-114) 





Blair A. Griffith, United States Attorney for the 
Western District of Pennsylvania, and Paul F. Leon- 
nard, Administrator of the Washington Regional 
Office, announced that on April 25, 1978, Frederic C. 
Enterline (Enterline) of Pittsburgh, Pennsylvania, 
entered a plea of guilty in the United States District 
Court for the Western District of Pennsylvania to a 
criminal information charging violation of the 
antifraud provisions of the Securities Exchange Act of 
1934. The Honorable William W. Knox, United States 
District Judge, accepted a the plea and sentenced 
Enterline to two years imprisonment. 


The criminal information alleges that Enterline served 
as treasurer of a Pittsburgh broker-dealer firm and that 
he used this position to convert to his own use 
monies belonging to the firm and its customers. 
Among other things, it is alleged that Enterline 
caused false financial statements to be filed with the 
Securities and Exchange Commission and the PBW 
Stock Exchange; purchased securities for his own 
account at the broker-dealer but failed to pay for 
certain purchases; caused false entries to be made on 
the books of the broker-dealer; drew unauthorized 
checks of the broker-dealer which were made payable 
to himself; and caused loans to be made to the 
broker-dealer for the purpose of obtaining monies 
with which to conceal his fraudulent activities. 


Previously, Enterline was enjoined from violations of 
the antifraud provisions of the federal securities laws 
(S.E.C. v. Frederic C. Enterline, Civil Action No. 
76-862, W.D. of Pa.,) and barred from association with 
any broker-dealer, investment adviser or investment 
company. (See SEA Rel. No. 12782, September 9, 
1976). 





Litigation Release No. 8400/May 3, 1978 


UNITED STATES v. ROBERT C. DRUCKER, 
$77 Cr. 596 (VLB) 


William D. Moran, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission (“Commission”), and Robert B. Fiske, 
Jr., United States Attorney for the Southern District of 
New York, announced that on April 12, 1978, after a 
five week trial, a jury in the Southern District of New 
York found Robert C. Drucker (“Drucker”) guilty on all 
nine counts of a superceding indictment. Drucker was 
convicted of violating the federal securities !aws and 
of conspiracy to violate these laws it connection with 
transactions in the securities of Beneficial Labs, Inc. 
(“Beneficial”). 


Specifically, Drucker was convicted of conspiracy to 
violate anti-fraud provisions of both the Securities 
Exchange Act of 1934 (“Exchange Act”) and the 
Investment Adviser Act of 1940 (“Advisers Act”), as 
well as the “self-dealing” and “embezzlement” pro- 
visions of the Investment Company Act of 1940 
(“Investment Company Act”). He was also found 
guilty on six separate counts of being an “affiliated 
person” who sold securities to, and embezzled the 
funds of, two registered investment companies in 
violation of sections of the Investment Company Act. 
In addition, Drucker was convicted on two counts of 
violating Rule 10b-5. Sentencing is scheduled for May 
31, 1978. 


In a related civil action which was affirmed on appeal, 
Drucker had been permanently enjoined from further 
violations of various provisions of the Securities Act 
of 1933, the Exchange Act, the Advisers Act and the 
Investment company Act. In addition, he was ordered 
to disgorge illegal profits obtained from trading in 
Beneficial’s securities. SEC v. Commonwealth 
Chemical Securities, Inc., 410 F. Supp. 1002 
(S.D.N.Y. 1976), affirmed in part, CCH Fed. Sec. L. 
Rep. §97,351 (2d Cir. 1978) (See Litigation Release 
Nos. 7348 and 7634). 


A second injunctive action against Drucker is 
presently pending. SEC v. Robert C. Drucker, 76 Civil 
2643 (MEL). Additionally, Drucker has been barred 
from association with any broker, dealer, investment 
company, or investment adviser. /n the Matter of 
Commonwealth Chemical Securities, Inc. and S.J. 
Salmon & Co., Inc., Adm. Pro. File Nos. 3-4538 and 
3-4556 (See Securities Exchange Act Release No. 
11782, November 3, 1975). 





Litigation Release No. 8401/May 3, 1978 


S.E.C. v. SIERRA LIFE INSURANCE COMPANY, et al. 
(D.C. Ida., Civil Action No. 78-1016) 


Jack H. Bookey, Administrator of the Seattle Regional 
Office of the Securities and Exchange Commission, 
announced that on April 11, 1978, Federal District 
Court Judge Ray McNichols, Boise, Idaho, signed an 
order of permanent injunction with respect to John M. 
Driggers. 


Driggers consented to the order of permanent 
injunction without admitting or denying the allega- 
tions of the Commission’s complaint, which was filed 
on January 6, 1978, and alleged that Driggers, along 
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with other individual and corporate defendants, had 
violated the anti-fraud, reporting and proxy provisions 
of the federal securities laws in connection with the 
sale and purchase of stock of Greater Idaho 
Corporation and Sierra Life Insurance Company. 


For further information see Litigation Release No. 
8260. 





Litigation Release No. 8402/May 3, 1978 


U.S. v. YIDDY BLOOM, et al. 
(E.D. Pa. Criminal Action No. 77-383) 
(E.D. Pa. Criminal Action No. 77-384) 


Paul F. Leonard, Administrator, and Thomas H. 
Monahan, Assistant Regional Administrator (Phila- 
delphia), of the Washington Regional Office of the 
Securities and Exchange Commission, and Joel M. 
Friedman, Attorney-in-Charge of the Philadelphia 
Strike Force, U.S. Department of Justice, announced 
that, on April 5, 1978, Yiddy Bloom, of Miami Beach, 
Florida was sentenced to one year in prison, fined 
$10,000 and ordered to contribute $15,000 to charity. 


The Court also sentenced Jerrold Bloom, Yiddy 
Bloom’s son and a former securities salesman in 
Miami Beach, to five years probation and ordered him 
to pay a fine of $5,000 and $55,000 to charity. 


The sentences were imposed by the Honorable 
Clarence C. Newcomer, U.S. District Judge for the 
Eastern District of Pennsylvania, after the Blooms 
pleaded guilty earlier in the day to offenses in con- 
nection with a manipulation of the price of the 
common stock of Magic Marker Corporation in 
1971-1972. Yiddy Bloom pleaded guilty to one count 
of conspiracy to violate the antifraud provisions of the 
federal securities laws and the mail fraud statute, 
while Jerrold Bloom pleaded guilty to one count of 
securities manipulation. The sentencing of 18 other 
defendants involved in the manipulation has been set 
for May 26, 1978. 


Also, on April 5, 1978, during the eighth week of the 
Magic Marker trial, two other of the five remaining 
defendants who had not pleaded guilty prior to trial 
pleaded guilty to one or more offenses. Defendant 
Robert Street of Brooklyn, New York, a former branch 
manager of a broker-dealer in 1972 in Washington, 
D.C., pleaded guilty to one count of securities 
manipulation and no contest to another count of 
securities manipulation. Defendant Bernard Cronin of 
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Magnolia, Massachusetts, a securities salesman in 
Washington, D.C., in 1972 pleaded guilty to one count 
of conspiracy and one count of securities manipula- 
tion in the Magic Marker indictment and no contest to 
one count of securities manipulation charged in a 
separate grand jury indictment returned against him in 
September 1977 charging him and 5 others with the 
manipulation in 1972-1973 of the common stock of 
Uni-Shield International Corporation, a Bucks County, 
Pennsylvania, corporation now in reorganization in 
federal bankruptcy court. 


On April 7, 1978, the last remaining defendant, Albert 
London of Lincroft, New Jersey, was convicted by the 
jury on 31 counts of conspiracy, securities manipula- 
tion and mail fraud. London was, in 1971-1972, a floor 
broker on the National Stock Exchange. The 
indictment alleged that London split floor trading 
commissions with the Exchange’s specialist in Magic 
Marker stock and also kicked back to the specialist a 
percentage of his trading profits. The payments were 
allegedly made in return for information given to 
London by the specialist. The indictment also charged 
that London assisted Defendant Jack Silbiger in 
secretly selling large blocks of Magic Marker stock. 


Yiddy Bloom was charged in part with financially 
assisting the conspiracy by arranging more than 
$340,000 in bank loans for Silbiger who directed the 
manipulation from Miami Beach, Florida. In addition, 
the indictment alleged that Yiddy Bloom personally 
loaned more than $100,000 to Silbiger and opened six 
accounts in his wife’s name at broker-dealers from 
New York to Miami Beach where he purchased Magic 
Marker stock. 


The indictment charged that Jerrold Bloom, who 
during 1971-1972 was a securities salesman at two 
Miami Beach broker-dealers, was one of Silbiger’s 
brokers and in part assisted Silbiger in raising the 
price of Magic Marker stock by putting in Magic 
Marker purchase orders late in the day pursuant to a 
secret arrangement with the Magic Marker specialist 
on the National Stock Exchange and attempting to 
cancel the effect of sell orders placed on the market 
by putting together block purchases. It was further 
alleged that Jerrold Bloom personally made more than 
$50,000 profits trading Magic Marker stock. 


The above defendants were among 14 persons 
indicted last September by a Federal grand jury and 7 
persons named in a separate criminal information for 
their roles in the alleged scheme that caused the price 
of Magic Marker common stock to rise to $31 per 
share in July 1972 from $5 per share in November 
1971. 


On February 9, 1978, defendant Burton Dubbin, an 
executive of Casa Bella Imports, Inc., of Miami Beach, 





Florida, pleaded no contest, over the government’s 
objection, to one count of securities manipulation of 
Magic Marker stock and guilty to a one-count separate 
information charging him with securities fraud in- 
volving Casa Bella stock. On February 10, 1978, de- 
fendant Joseph DeLoge of St. Petersburg, Florida, a 
former securities trader with a broker-dealer in Mont- 
gomery, Alabama, pleaded builty to a one-count 
separate information charging him with securities 
fraud. Also on February 10, 1978, defendant Myron 
Freeman of Annapolis, Maryland, pleaded guilty to 
conspiracy to violate the federal securities and mail 
fraud statutes. On February 13, 1978, defendant 
Joseph Patrick of Glenside, Pennsylvania, former 
securities trader at Delphi Capital Corporation, and 
defendant Michale Rekoon of Cranford, New Jersey, 
both pleaded guilty to one count of securities 
manipulation. Also on February 13, 1978, defendant 
Jack Silbiger of Shawnee Mission, Kansas, and Miami 
Beach Florida, a former real estate investor, pleaded 
guilty to 20 counts of conspiracy, securities manipula- 
tion and mail fraud. Defendant Abraham Salaman of 
Philadelphia, Pennsylvania, the former President of 
Delphi Capital Corporation, pleaded no contest over 
the government’s objection, to all 31 counts of the 
indictment. On February 14, 1978, defendant Robert 
Knoth of North Palm Beach, Florida, a former 
securities salesman, pleade.' guilty to one count of 
securities manipulation. Any remaining counts of the 
indictment against these individuals were dismissed. 


During the period from September 7, 1977 to 
September 15, 1977, seven additional persons pleaded 
guilty to various counts of an information filed on 
September 6, 1977 by the U.S. Attorney for the 
Eastern District of Pennsylvania charging various 
violations, all relating to the manipulation of the 
common stock of Magic Marker Corporation in 
1971-1972. 


On September 7, 1977, Charles Birkholz of Kansas 
City, Kansas, and Stanley Levin of Woodmere, New 
York, a former floor broker on the National Stock 
Exchange, each pleaded guilty to one count of con- 


spiracy to violate the federal securities laws and the 
mail fraud statute. Also on September 7, 1977, John 
Tees of Cornwelis Heights, Pennsylvania, a former 
margin clerk at Delphi Capital Corporation, pleaded 
guilty to unlawfully extending and maintaining credit 
for the purchase of securities. On September 8, 1977, 
Jay Teitelbaum of Rockville Center, New York, a 
former securities salesman, pleaded guilty to one 
count of conspiracy and one count charging the filing 
of a false federal tax return for the year 1972. On 
September 12, 1977, Harvey Klebanoff (a/k/a Harvey 
Kaye) of Cherry Hill, New Jersey, former executive 
vice president of Delphi Capital Corporation, pleaded 
guilty to one count of evasion of federal income taxes 
for the year 1972. On September 15, 1977, Gerald 
Rafferty of Brooklyn, New York, the specialist in 
Magic Marker stock in 1972 on the National Stock Ex- 
change, pleaded guilty to one count of conspiracy and 
one count charging the filing of a false federal income 
tax return for the year 1972. On the same day, 
Lawrence Richter of Miami, Florida, a former 
securities salesman, pleaded guilty to one count of 
conspiracy and one count of securities manipulation. 


As part of the investigation, the Strike Force team and 
the SEC’s Office of Data Processing jointly developed 
a computer program to correlate the voluminous 
evidentiary documents. As a result, the Strike Force 
trial team introduced as exhibits computer schedules 
showing the interrelationships of more than 15,000 
documents evidencing trades, loan records, telephone 
calls, travel records, entertainment receipts, and stock 
pricing. 


The criminal case resulted from a 2%-year grand jury 
investigation by staff members of the Commission, 
U.S. Postal Service, and Internal Revenue Service, 
under the direction of the Philadelphia Strike Force. It 
was an outgrowth of an earlier SEC investigation that 
resulted in the revocation of the registration of Delphi 
Capital Corporation, a Philadelphia, Pennsylvania, 


broker-dealer on March 20, 1974. (See Securities 
Exchange Act Release No. 10693, March 20, 1974 and 
Litigation Release No. 6286, March 20, 1974.) 
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